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President’s Message 


After years of unstinting 
and devoted effort in behalf of 
our Association, by her own re- 
quest, our Executive Secretary 
has signified her wish to retire 
effective as of the end of the 
present calendar year. 


Sarah F. McDonough has 
served the Association of Inter- 
state Commerce Commission 
Practitioners from its very be- 
ginning. Indeed, in a substan- 
tial measure, the present vigor 
of our Association is due to the 
untiring efforts which Mrs. 
McDonough has exerted toward 
the furtherance of the objectives of our Association over the intervening 
years to the present time. Truly can it be said of our Executive 
Secretary that she is to be commended for outstanding achievement 
above and beyond the call of duty. 





SarAH F. McDonouGH 


Words, on an occasion such as this, prove inadequate to express 
adequately our feelings of appreciation and our sentiments of respect 
toward Mrs. McDonough as she brings to a close her active relationship 
with our Association and its members in the post of Executive Secretary. 

In behalf of the members of the national Association of Interstate 
Commerce Commission Practitioners, I express to Sarah MeDonough 
our profound gratitude for her notable accomplishments in behalf of 
the Association over the many years past. We wish her health and 
happiness in the years ahead. 


JoHN F. Doneuan, President 
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The Board of Transport Commissioners 


for Canada 
A REVIEW OF ITS CONSTITUTION, JURISDICTION AND PRACTICE 


By Rop Kerr, Q. (., 


General Counsel, Board of Transport Commissioners for Canada, 
Ottawa, Canada 


The Board of Transport Commissioners for Canada is in the second 
half-century of its existence. It has an extensive and interesting juris- 
diction under the Railway Act, Transport Act and Pipe Lines Act over 
transportation by railway and by inland water, communication by tele- 
phone and telegraph, and transmission of oil and natural gas by pipe 
line, all vital to the economic life of Canada, and jurisdiction in par- 
ticular respects under other public and private Acts of Parliament, 
including the following: 


Bridges Act, R. S. C. 1952, ¢. 20. 
Canadian National Railways Act, 1955, e. 29 
Canadian National—Canadian Pacifie Act, R. 8. C. 1952, ¢. 39. 
Maritime Freight Rates Act, R. S. C. 1952, ¢. 174. 
Radio Act, -R. S. C. 1952, e. 233. 
Telegraphs Act, R. 8S. C. 1952, ¢. 262. 
St. Lawrence Seaway Authority Act, R. S. C. 1952, ¢. 242. 
Re Toronto Harbour Commissioners, 1-2 Geo. V, ¢. 26. 
Re New Westminster Harbour Commissioners, 3-4 Geo. V, ¢. 158. 
Re The Burrard Inlet Tunnel and Bridge Company, 9-10 Ed. VII, 
¢. 74; 1 Eliz. 11, ¢. 56. 
Re British Columbia Telephone Company, 6-7 Geo. V, ¢. 66; 15 
Geo. VI, ¢. 85. 
Re Bonaventure and Gaspe Telephone Company, 6-7 Ed. VII, ¢. 64; 
3-4 Eliz. IT, ¢. 86. 
Re Yellowknife Telephone Company, II Geo. VI, ¢. 95. 
Re Canadian Marconi Company, 15-16 Geo. V, ¢. 77. 
Re Bell Telephone Company of Canada, 11-12 Geo. VI, ¢. 81. 
Re Gatineau Transmission Company, 17 Geo. V, ¢. 108. 
Re Western Canal Company, 1-2 Geo. V, ¢. 149. 
Re St. Mary River Bridge Company, 6-7 Ed. VII, ¢. 129. 
Re Continental Heat and Light Company, 7-8 Geo. V, e. 75. 
Re Dominion Electric Protection Company, 14-15 Geo. V, ¢. 102. 
Re Canadian Dexter P. Cooper Company, 16-17 Geo. V, ¢. 23. 
The purpose of this review is to outline in a broad way some im- 
portant features of the Board’s constitution, jurisdiction and practice, 
for its judicial and regulative functions are far greater than is generally 
realized. 


Reprinted by special permission. 


—262— 











DECEMBER, 1957 263 





The volume of the Board’s work has increased greatly since the 
end of World War II. It has included the hearing and determination 
of a succession of applications for general freight rate increases, which 
resulted in the first major modification of freight rates since the 1920’s, 
and of a succession of applications for general telephone rate increases, 
likewise the first for many years; a general freight rates investigation, 
which the Board was directed to make by Order in Council P. C. 1487 
of April 7, 1948; equalization of freight rates pursuant to the national 
freight rates policy declared by Parliament by amendment to the Rail- 
way Act in 1951; the establishment and administration of a uniform 
classification and system of accounts and returns for railways and the 
institution of a statistical procedure for the Board itself, which were 
ordered by Parliament by the 1951 amendments to the Railway Act; the 
institution of a railway ‘‘waybill analysis’’ whereby the Board obtains 
and analyses valuable information respecting all-rail carload freight 
movements; the making of a new Canadian freight classification; and 
a Canada-wide investigation into railway-highway crossing problems, 
which resulted in increases in Parliament’s annual appropriation to 
The Railway Grade Crossing Fund (which was $200,000 in 1947 and 
now is $5,000,000). The entry of Newfoundland into Confederation, 
with consequent jurisdiction by the Board in respect of its railways, 
the new jurisdiction over pipe lines conferred in 1949, and the un- 
precedented growth of the population and industry of Canada and the 
changes in her economy, have also given new and additional work to 
the Board during recent years. 


A Court of Record 


The Board was created and initially named the Board of Railway 
Commissioners for Canada by the Railway Act of 1903 and was given 
its present name by the Transport Act, 1938. 

It is a Court of Record, constituted as such by section 9 of the 
Railway Act and so recognized by other courts. Sir Lyman P. Duff, 
C. J. C., in C. N. R. v. Bell Telephone Company, (1939) S. C. R. 308, 
50 C. R. T. C. 10 at 16, stated :— 


‘‘The Board of Railway Commissioners is a statutory Court, but 
it succeeded to all powers, authorities and duties of its predecessor 
the Railway Committee of the Privy Council, and it is endowed with 
regulative powers (powers which in their nature are legislative) 
as well as large administrative powers.’’ 


In Toronto Ry. Co. v. City of Toronto, (1920) A. C. 426, 25 C. R. C. 
318, the Privy Council also stated :— 


‘ 


‘. .. The Railway Board is not a mere administrative body. 
It is a Court of Record... .’’ 


The Commissioners, like Judges, are removable during the term of 
their appointment only upon impeachment by Parliament and are there- 
fore independent of the Crown or the Government: section 9(3). The 
latter words of this subsection, ‘‘upon address of the Senate and House 
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of Commons,’’ were substituted in 1919 for the words ‘‘for cause’’ 
and were copied from section 99 of the British North America Act, 
1867, respecting tenure of office of Judges of Superior Courts. 

By section 33(3) of the Railway Act the Board, as respects matters 
necessary or proper for the due exercise of its jurisdiction, has all such 
powers, rights and privileges as are vested in a Superior Court. Nesbitt, 
J., of the Supreme Court of Canada, in Montreal Street Ry. v. Montreal 
Terminal Railway, 36, S. C. R. 369, 4 C. R. C. 373, stated that the fullest 
possible effect should be given to the language of subsection (3) as to 
enforcement of orders. 

An interesting sidelight is that although the Board has the powers 
of a superior court it has never found it necessary to exercise any of 
those powers in respect of contempt of court, although at times it has 
been the object of criticism and pressures, which, if directed at other 
superior courts, would probably have resulted in contempt of court 
proceedings. The Board dealt with one such incident in a case in 1919, 
Express Traffic Association v. Toronto, Montreal, et al., 25 C. R. C. 61 
at 111, where a resolution condemning some of the commissioners was 
published and an advertising campaign was carried on in an effort to 
influence the Board’s decision. In his Judgment the Chief Commis- 
sioner said :— 


‘‘Tt is very difficult to account for the resolution condemning 
the commissioners who afforded the relief in 1917, then so highly 
praised. Although personally unaffected by and totally indifferent 
to the threats that have been made, it is obviously my duty, in the 
interests of the administration of justice, to call public attention 
to the methods adopted. Such methods never can succeed. 

A court which can be influenced by threats is, as a court, useless. 
A court which, on the one hand, either desires praise or fears 
censure, and is concerned in doing aught but what is the right thing 
to be done under the given circumstances before it, within its juris- 
diction and subject to the law, is worse than no court at all... 
If force and threats are to influence the decision of the courts, they 
might as well be done away with at once and the ultimate force of 
a Bolsheviki rule adopted. 

The matter is, of course, one which could be handled under 
the provisions as to contempt. This matter is pending, and any 
attempt such as is being made to subvert the proper disposition of 
justice by threat can, of course, be adequately dealt with. I am 
not very fond, however, of contempt proceedings. If a plain state- 
ment of the facts is not sufficient to bring home to those interested 
the mistake they have made, I do not think that any proceeding 
for contempt can bring about any really useful purpose. While, 
in an action involving only individual rights, relief might well be 
refused unless proper apology is made, this is not such a case. 
The rights of the citizens of Toronto cannot and ought not to be 
prejudiced by the actions of their perhaps self-constituted repre- 


sentatives, no matter how improper or mistaken such actions may 
be.”’ 
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The status of the Board as a court has also been recognized by 
Speakers of the House of Commons. On one occasion, on a point of 
order raised when a member stated that the Board had failed in its 
duty, the Speaker ruled as follows: 


‘‘The Board of Railway Commissioners is a court of record 
and therefore may not be attacked except by way of impeachment. 
This has been decided twice by this House within my knowledge.’’ 
Debates of the House of Commons, 1928 Session, page 3106. 


Paragraph 251 of Beauchesne’s Parliamentary Rules and Forms, 
3rd Ed., 1943, states: ‘‘The Board of Railway Commissioners is a court 
of record and therefore may not be attacked except by way of im- 
peachment.’’ 

By section 50 any decision or order of the Board may be made a 
rule, order or decree of the Exchequer Court or of any superior court 
of any province, but the Board may also enforce its decisions and orders 
by its own action. In Re Toronto and Toronto Ry., 42 O. L. R. 82, 
43 D. L. R. 739, an Order of the Board requiring the railway company 
to contribute to the cost of a bridge was made a rule of the Supreme 
Court of Ontario and the city proceeded to enforce it by execution, 
whereupon the company moved for an order staying execution on the 
ground, inter alia, that the order was not lawfully an order of the 
Supreme Court of Ontario. Middleton, J., in refusing the application, 
said :— 


‘‘The Dominion Act, I think, makes the provincial courts, so 
far as their executive and ministerial officers are concerned, an- 
cillary to the Court or Board constituted by the Act for the purpose 
of determining the rights which come within the purview of the 
statute. These rights, determined by the Dominion tribunal, are 
to be enforced by the machinery of the provincial courts. The 
decree of the Board on being presented to the registrar of the 
provincial court, is to be entered of record and thus becomes auto- 
matically a judgment of the court, to be enforced in the same way 
as an ordinary judgment pronounced in due course. This is a 
simple and convenient mode of enforcing the judgment of the 
oom... 


On appeal to the Privy Council the judgment of Middleton, J., was 
sustained : 25 C. R. C. 318, (1920) A. C. 426. 

The Board has power, under section 54, to make its own rules of 
practice and procedure, and has done so. A copy of its Rules of Practice 
may be obtained without charge on application to the Secretary. 

It may award costs of proceedings before it, but its practice is 
not to award costs: section 62. 

It may enforce the attendance of witnesses and production of docu- 
ments and may issue commissions to take evidence in a foreign country: 
section 63. 

The finding or determination of the Board upon any question of 
fact within its jurisdiction is binding and conclusive: section 45. 
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No Order, decision or proceeding of the Board can be questioned 
or reviewed, restrained or removed by prohibition, injunction, certiorari, 
or any other process or proceeding in any court, except on appeal to 
the Supreme Court of Canada upon a question of law, or a question of 
jurisdiction, or by the Governor in Council: section 53. 

Although it is a court the Board differs from other courts in Canada 
in the following respects :— 


(a) It has extensive regulative and administrative powers. 

(b) It may determine, of its own motion, any matter that it may 
determine on application: section 36. Jurisdiction of the Board was 
upheld by the Supreme Court of Canada under this section when objec- 
tion was made that the applicant in whose favour an order was made 
had no status before it: G. T. P. v. Purcell, 15 C. R. C. 314. See also 
Alberta Motor Transport Association v. Ry. Association of Canada, 
54 C. R. T. C. 165. 

(c) It has power to review, rescind, change, alter, or vary its 
orders and decisions and to re-hear an application: section 52. In St. 
Eugene de Guigues v. C. P. R. 46 C. R. C. 401, (1937) S. C. R. 451, the 
Supreme Court of Canada said that they had no doubt of the jurisdic- 
tion of the Board to direct and proceed with a re-hearing. The rule 
followed by the Board is that cases are not reopened unless doubt has 
arisen in the minds of the Board as to the correctness of the first con- 
clusion by reason of new matter advanced on an application to re-open, 
or otherwise as to the soundness of the first conclusion, or when new 
evidence on a material issue can be presented: American Coal v. M. C. R., 
21 C. R. C. 15; Canada Rice v. C. F. A., 36 C. R. C. 91. 

(d) In many of the applications with which it deals it serves a 
dual purpose, for it must decide the case correctly as between the parties 
before it and it must also decide the case so as to best serve the public 
interest where such interest is a consideration to be taken into account 
—this is a forward looking function which differs from a purely judicial 
determination of present or past rights of the parties. 


Its jurisdiction also overlaps to some extent the jurisdiction of other 
courts, the most important encroachment being by section 35 respecting 
certain agreements. In dealing with applications under this section 
the Board has held that it should interfere with the jurisdiction of other 
courts only so far as is necessary: Red Deer Valley Coal Co. v. C. P. R., 
55 C. R. T. C. 23; and that an agreement between the parties, although 
an element to be considered by the Board, is not as a rule binding upon 
the Board: N. Y. C. R. v. Stormont, 50 C. R. T. C. 235 at 243 and 244 
and authorities there cited. Where the Board acts under this section, 
it follows principles different from those followed by provincial courts, 
for the Board has to make such order as to it may seem ‘‘reasonable 
and expedient.’’ 


Appeals from the Board’s Decisions 


Under section 53 of the Railway Act (and where that section is 
applicable under other Acts), an appeal lies from the Board to the 
Supreme Court of Canada upon a question of law, or a question of 
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jurisdiction, upon leave therefor being obtained from a Judge of that 
Court upon application made within one month after the making of 
the order or decision sought to be appealed from or within such further 
time as the Judge under special circumstances allows. No appeal lies 
from a refusal to grant such leave; Williams v. G. T. R., 36 8. C. R. 321, 
4 C. R. C. 302. On an application for leave to appeal, consideration 
is given to whether it is fairly arguable that the decision of the Board 
is wrong on the question that the applicant raises: Halifax v. G. T. R., 
44 8. C. R. 298, 12 C. R. C. 58; C. N. R. v. C. P. R., (1929) S. C. R. 135, 
36 C. R. C. 76; Montreal v. C. P. R. 44 C. R. C. 100; Swift Canadian 
Co. v. Canadian Freight Association, 72 C. R. T. C. 279; International 
Refineries Inc. v. Interprovincial Pipe Line Co., June 1957. 

As to the meaning of the phrase ‘‘question of law’’ as used in 
section 53, Mr. Justice Duff (as he then was) stated in C. N. R. v. 
Bell Telephone Company, above cited :— 


‘‘The phrase ‘question of law’ which the Legislature has em- 
ployed in this enactment is prima facie a technical phrase well 
understood by lawyers. So construed ‘question of law’ would in- 
clude (without attempting anything like an exhaustive definition 
which would be impossible) questions touching the scope, effect or 
application of a rule of law which the Courts apply in determining 
the rights of parties; and by long usage, the term ‘question of law’ 
has come to be applied to questions which, when arising at a trial 
by a Judge and jury, would fall exclusively to the Judge for de- 
termination; for example, questions touching the construction of 
documents and a great variety of others including questions whether, 
in respect of a particular issue of fact, there is any evidence upon 
which a jury could find the issue in favour of the party on whom 
rests the burden of proof. The determination of such a question 
seldom depends upon the application of any principle or rule of 
law, but upon the view of the Judge as to the effect of the evidence 
adduced. Nevertheless, it falls within the category described by 
the phrase ‘question of law.’ My own opinion is that, having regard 
to the provisions of s. 44, the phrase ‘question of law’ in s. 52 does 
not embrace such questions: whether (that is to say) there is any 
evidence to support a given finding of fact.”’ 


There is also an appeal under section 53 by petition to the Governor 
in Council, except apparently from orders made under the Pipe Lines 
Act. The following statements from Orders in Council set forth prin- 
ciples adopted by the Governor in Council :— 


Order in Council P. C. 2518, dated October 15, 1918: 


‘*.. . having perused the Petition and the reasons for judgment 
of the Board of Railway Commissioners for Canada, and having 
heard the argument of counsel for all parties, he is of the opinion 
that the Petition raises questions of jurisdiction and of law and that 
an appeal lies from the Order of the Board to the Supreme Court 
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of Canada under section 56, subsections 2 and 3 of the Railway 
Act, R. 8. C. 1906, Chapter 37, and that in such cases it is desirable 
that the procedure provided by said Sections should be followed.’’ 


Order in Council P. C. 349, dated February 25, 1933: 


‘‘The Committee deem it proper, in connection with the said 
appeals, to call attention to the principles that have in the past 
been recognized as governing the exercise of the jurisdiction of the 
Governor in Council on applications made to him under the pro- 
visions of s. 52 of the Railway Act. As has been pointed out in 
previous Orders in Council ‘the intent of the legislation is to invest 
His Excellency in Council with judicial powers by which he may 
in his discretion aid in securing and enforcing the provisions of the 
Railway Act, having due regard to the method of railway rate 
regulation by an independent commission which was the outstanding 
innovation in the Railway Act of 1903 and which has been preserved 
throughout succeeding revisions of the Act to the present time.’ 
(Order in Council P. C. 2166, dated the 24th day of October, 1923). 

Again, that ‘one of the duties, if not indeed the principal task, 
of the Board of Railway Commissioners, is to determine upon appli- 
cation, what are fair and reasonable rates to be charged from time 
to time for the various services performed by public utilities under 
the jurisdiction of the Board.’ (Order in Council P. C. 2434, 
dated the 6th day of October, 1920). 

Further, that ‘in appeals to the Governor in Council from the 
Board of Railway Commissioners a practice has grown up not to 
interfere with an Order of the Board unless it seems manifest that 
the Board has proceeded upon some wrong principle, or that it has 
been otherwise subject to errer. Where the matters at issue ale 
questions of fact depending for their solution upon a mass of con- 
flicting expert testimony, or are otherwise such as the Board is 
peculiarly fitted to determine, it has been customary, except as 
aforesaid, not to interfere with the findings of the Board.’ (Order 
in Council P. C. 1170, dated the 17th day of June, 1927). 

The Railway Act of 1903, under which the Board was created, 
constituted the Board a Court of Record with all the powers of such 
a Court as to the hearing of witnesses and obtaining of evidence. 
The members of the Board, in addition to their own long and varied 
experience, have available for the purpose of their investigations a 
permanent staff of expert officers and a complete system of records, 
which render that tribunal peculiarly qualified to deal with the 
intricate and highly technical subjects such as those involved in the 
said judgment from which the appeals were taken.”’ 


Practice and Procedure 


The Board consists of a Chief Commissioner, Assistant Chief Com- 
missioner, Deputy Chief Commissioner and three other Commissioners. 
They may sit together or separately and either in private or in open 
court: section 19. Two Commissioners form a quorum. The opinion 
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of the Chief Commissioner or Assistant Chief Commissioner, when pre- 
siding, upon any question which in the opinion of the Commissioners 
is a question of law, shall prevail: section 12. 

The great majority of applications and complaints are disposed of 
without being brought to a public hearing, but public hearings are held 
in various places throughout Canada as occasion and the convenience 
of the Board and the parties require. Interested parties appear per- 
sonally or by counsel or other representatives. 

Evidence at public hearings is given viva voce upon oath and is 
taken down in shorthand by court reporters. 

The Board is not bound by the ordinary rules of evidence. In 


C. N. R. v. Bell Telephone Company, previously cited, the Supreme 
Court of Canada held: 


‘¢... The Board is not bound by the ordinary rules of evidence. 
In deciding upon questions of fact, it must inevitably draw upon 
its experience in respect of the matters in the vast number of cases 
which come before it as well as upon the experience of its technical 
advisers. Thus, the Board may be in a position in passing upon 
questions of fact in the course of dealing with, for example, an 
administrative matter, to act with a sure judgment on facts and 
circumstances which to a tribunal not possessing the Board’s equip- 
ment and advantages might yield only a vague and ambiguous 
impression. ”’ 


Its Rules of Practice provide that, unless the Board directs or 
permits a departure therefrom in any proceeding, every proceeding 
shall be commenced by an application made to the Board in writing 
and shall contain a clear and concise statement of the facts, the grounds 
of application, the name and section of the Act under which it is made, 
the nature of the order applied for and the relief or remedy to which 
the applicant claims to be entitled; if the application contains a com- 
plaint against a provision in a tariff it shall give the C. T. C. number 
of the tariff and specify the provisions complained of: Rule 3. How- 
ever, the Board permits many proceedings to be commenced by an appli- 
cation in the form of a letter or resolution where it sets forth necessary 
facts and the relief sought. 

A respondent who intends to oppose the application shall send a 
written ‘‘ Answer’’ to the Secretary and to the applicant; the Answer, 
like the Application, must be clear and concise; the time limit for de- 
livery of the Answer is 20 days from the date of service of the Appli- 
cation where it arises in the Province of Ontario or Quebec and 30 days 
where it arises elsewhere; if a respondent does not deliver his Answer 
within the time limit the Application may be disposed of without further 
notice to him: Rule 4. 

An applicant who receives an Answer may deliver a ‘‘Reply’’ 
thereto within 10 days: Rule 5. 

The Board may enlarge or abridge the period for putting in Answer 
or Reply. No proceedings shall be defeated or affected by technical 
objections or defects in form: Rule 29. 
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The Board may at any time allow proceedings to be amended, and 
all such amendments shall be made as may, in the opinion of the Board, 
be necessary for the purpose of hearing and determining the real ques- 
tion in issue: Rule 28. 

The Board’s judgments are reported in Canadian Railway Cases 
and Canadian Railway and Transport Cases, of which there are 74 
volumes to date. Its Judgments, Orders, Regulations and Rulings are 
printed fortnightly by the Queen’s Printer, Ottawa, the current volume 
of J. O. R. & R. being No. 45. 





JURISDICTION UNDER VARIOUS ACTS 
The Railway Act 


The Board, of course, has only such jurisdiction as is given to it 
by statute. Early in the Board’s history, Killam C. C., stated in Duthie 
v.G. T. RB. 4 C. R. C. 304: 


‘‘The Board is purely a creature of statute. The general prin- 
ciple applicable to such a body is that its jurisdiction is only such 
as the statute gives by its express terms or by necessary implication 
therefrom. 

It was not created to supplant, or even to supplement, the 
Provincial courts in the exercise of their ordinary jurisdiction, but 
to exercise an entirely different jurisdiction, though, perhaps, occa- 
sionally overlapping that of the Provincial Courts.’’ 


Under the Railway Act the Board has jurisdiction to inquire into, 
hear and determine any application by any party interested complaining 
that any company or person has violated or failed to comply with the 
Railway Act or a Special Act or any order made thereunder, or request- 
ing the Board to make any order or give any direction, leave, sanction 
or approval that by law it is authorized to make or give or with respect 
to any matter, act or thing that by the Railway Act or Special Act is 
prohibited, sanctioned or required to be done; and it has power to make 
orders and regulations generally for carrying the Railway Act into 
effect and for exercising jurisdiction conferred on the Board by any 
other Act. 

It has jurisdiction, stated generally, over Dominion railway com- 
panies and in respect of the construction, maintenance and operation of 
railways, and approximately 57,000 miles of railway trackage, that are 
subject to the legislative authority of the Parliament of Canada, in- 
cluding matters of engineering, location of lines, crossings and crossing 
protection, operating rules, investigation of accidents (3289 were inves- 
tigated in 1956), accommodation for traffic and facilities for service, 
freight and passenger tariffs and rates, and railway accounting. 

The Board’s approval must be obtained for route maps and plans, 
profiles and books of reference of railways, for highway crossings, for 
the opening of railways for traffic, for the abandonment of railway lines, 
closing of stations and numerous other things. 
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The public safety in operation of railways is a primary concern 
of the Board, and its staff makes inspections of crossings, bridges, track 
and structures, safety and protective devices, car equipment, locomotives, 
handling and storage of explosives and dangerous articles, signals, inter- 
locking plants, and other railway facilities. 

The Board may make orders and regulations in respect of operation 
and equipment of trains and ‘‘generally providing for the protection 
of property, and the protection, safety, accommodation and comfort of 
the public, and of the employees of the company, in the running and 
operation of trains and the speed thereof, or the use of engines by the 
company on or in connection with the railway.’’ 

The Board also has jurisdiction over other parties in some respects, 
for example, over persons who are parties to certain agreements with 
railway companies—section 35; over persons interested in or affected 
by an order of the Board directing or permitting any works to be 
constructed—section 39; over provincial railway companies where their 
railways cross or join a Dominion railway—sections 8 and 255; and over 
municipalities in respect of highway crossings—sections 258 to 262; and 
certain jurisdiction over telephones and telegraphs—section 380; placing 
of communication and power lines—sections 377, 378; express traffic and 
tolls—sections 365 to 371; and tolls for the use of international bridges 
and tunnels—section 42. Its jurisdiction over telephones includes regu- 
lation of the telephone tolls of The Bell Telephone Company of Canada, 
British Columbia Telephone Company, Quebec and Gaspe Telephone 
Company and Yellowknife Telephone Company. 

In certain respects the Board’s functions are remedial only. It 
does not have managerial functions or responsibilities in connection 
with the business of the railways or other companies, but it may irter- 
vene when there is unjust discrimination or other improper action by 
management which is within the Board’s power to remedy. 

Freight rates are, of course, a major problem, too complicated to be 
dealt with in this article except briefly and in a very general way. The 
Board has power ‘‘to fix, determine and enforce just and reasonable 
rates, and to change and alter rates as changing conditions or cost of 
transportation may from time to time require’’: section 328(5). This 
power is subject to special statutory provisions respecting the so-called 
‘‘Crow’s Nest Pass Rates’’ on grain and flour—section 328(6), agreed 
charges under the Transport Act, and rates on preferred movements 
under the Maritime Freight Rates Act. See also sections 317 to 324 
as to equality of tolls and prohibition of unjust discrimination and 
undue preference, and section 336 which declares the national freight 
rates policy of equalization of freight rates. Section 328 gives the 
Board power to disallow any tariff that it considers to be unjust or 
unreasonable or contrary to any provision of the Railway Act and to 
require the railway company to substitute a tariff satisfactory to the 
Board; the Board may also prescribe other tolls in lieu of the tolls dis- 
allowed. The Board does not have power to order a refund of railway 
charges: In re Freight Tolls, 27 C. R. C. 458, Canadian Shippers’ Traffic 
Bureau v. C. N. R., 32.C. R. C. 3; but it may make a declaratory order 
as to whether a rate charged was legal or not: C. P. R. v. Canadian Oil 
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Companies, 17 C. R. C. 411 (1914) A. C. 1022; or as to what is a reason- 
able rate for the future; In re Freight Tolls supra. 

Since the end of World War II general freight rate increases of 
21, 20, 17, 9, 7 and 11 per cent were authorized by the Board on the 
railway traffic to which they applied. Two applications for general 
freight rate increases were dismissed. In those cases the Board used a 
‘‘requirements method’’ under which the financial requirements of the 
rail enterprise of the Canadian Pacific Railway Company, as the ‘‘yard- 
stick’’ for railway rates in Canada, were determined, following which 
adjustments in freight rates on a basis designed to afford Canadian 
Pacific an opportunity to earn those financial requirements from its 
railway operations, were authorized for all railways that were parties 
to the applications for increased rates. The method provides for a 
permissible level of net rail income to take care of amounts determined 
by the Board for (a) fixed charges of Canadian Pacific apportioned to 
its rail enterprise, (b) dividends of 5% on paid-up common stock and 
4% on paid-up preferred stock of the company, and (c) surplus or 
retained earnings, in addition to revenues for estimated operating ex- 
penses, depreciation and income tax. 

Collisions between trains and motor vehicles at crossings are a 
source of considerable litigation in which orders and regulations of the 
Board may be relevant, for the Board may have imposed a speed re- 
striction on train movements over the crossing concerned or ordered 
other special protective measures to be taken. Accidents are investi- 
gated by the Board for its own purposes, and reports or information 
furnished to the Board pursuant to the Railway Act respecting accidents 
are privileged by order of the Board. In Re Moor Lake Accident, 1909 
Board’s Annual Report, there is reported an application made by the 
Post Office Department and the representative of the engineer for a 
copy of the report of the Board’s inspector, and Killam, C. C., held :— 


‘that the inquiries and reports of its accident inspectors are made 
for the purpose of informing the Board in the public interest only, 
and in order to enable the Board to judge of the causes of accidents 
and the rules and precautions to be made and taken for the purpose 
of avoiding them in future, and not for the purpose of giving in- 
formation to parties desirous of making claims against a railway 
company for injury to person or property; that this rule was 
adopted not only because the Board did not consider that its func- 
tion was to obtain information for the purposes stated but also 
because the Board did not desire that railway officials should be 
deterred from giving information to the Board’s officials through 
fear that it would be used in support of claims against the com- 
panies.”’ 


Two other aspects of the Board’s jurisdiction under the Railway 
Act are of interest to the general public throughout Canada. One 
concerns abandonment of railway lines or train service, the other con- 
cerns the establishment and protection of railway-highway crossings. 

A railway company may not abandon operation of any line of 
railway without the approval of the Board: section 168 of the Railway 
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Act and section 2(3) of Canadian National—Canadian Pacific Act. 
The rule followed by the Board in applications for leave to abandon 
such operation and applications involving serious curtailment or dis- 
continuance of scheduled passenger train operations, was stated by the 
Board in V. V. & E. Ry. v. Princeton, 45 C. R. C. 178 at 197, as follows :— 


... ‘But this Board has uniformly decided that loss sustained 
by the railway company arising from the operation of a line of 
railway is not of itself sufficient to justify the abandonment of the 
line. Tt must also be shown that the community resident in the 
territory affected, and the industries established therein, will not be 
unduly inconvenienced or prejudiced by such action on the part 
of the railway company. In other words, it must be demonstrated 
that the local community will not be unreasonably deprived of access 
to their properties and to markets and to shipping facilities for their 
produce either by railway, highway or other means of transport. 
The issue in each case where abandonment is sought resolves itself 
into a question of ‘whether the loss and inconvenience to the public 
consequent upon the abandonment outweigh the burden that con- 
tinued operation of the railway line involved would impose upon 
the railway company.’ This was the decision pronounced by the 
Board in the recent case of C. N. R. v. Tweed (1935), 44 C. R. C. 53. 
In my opinion this decision constitutes a guiding principle for the 
determination of cases similar to that now under consideration.’’ 


Section 259 gives the Board power to authorize construction of a 
highway across a railway or a railway across a highway. Where con- 
struction of a new crossing is authorized, the Board usually directs that 
the cost be borne by the party which establishes the crossing. Section 
260 confers power to order that protective measures be provided at 
crossings, e.g., automatic signals, subways. Section 265 provides for 
grants from The Railway Grade Crossing Fund towards the cost of 
construction and installation, but not of maintenance or operation, of 
such protection in respect of level crossings that are at least three years 
old. Where automatic protection is ordered, the usual practice in ordi- 
nary circumstances is to authorize a grant from the Fund of 60 per cent 
of the cost of installation and to direct the railway company to bear 
15 per cent of the cost and the municipality 25 per cent. Where grade 
separation is ordered in respect of a level crossing, the grant may not 
exceed 60 per cent of the cost of construction, or $300,000.00, whichever 
is the lesser, and the remainder of the cost is apportioned among inter- 
ested parties. Where the Board orders an existing inadequate grade 
separation to be reconstructed and improved, it may make a grant not 
exceeding 30 per cent of the cost, or $150,000.00, whichever is the lesser. 

Section 39(2) provides that the Board may order by whom the 
cost and expenses of providing, operating and maintaining works 
ordered or permitted by it shall be paid, but the order for payment 
may be made only on a company, municipality or person interested in 
or affected by the order directing the works. In a case involving this. 
section, C. P. R. v. Toronto Transportation Commission, 37 C. R. C. 203, 
(1930) A. C. 486, the Privy Council stated :— 
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**Section 39 does not indicate any criterion by which it may ve 
determined whether a person is interested in or affected by an 
order of the Railway Board. It does not even prescribe that the 
interest must be beneficial or that the affection must not be in- 
jurious. The topic has in a number of cases in the Canadian Courts 
been much discussed, but inevitably little elucidated. Where the 
matter is left so much at large, practical considerations of common 
sense must be applied, especially in dealing with what is obviously 
an administrative provision.’’ 


Sir Lyman P. Duff, C. J. C., after quoting that paragraph of the 
Privy Council, stated in C. N. R. v. Bell Telephone, previously cited :— 


‘‘Subject to this, the Board is invested by the statute with 
jurisdiction and charged with responsibility in respect of such 
orders. The law dictates neither the order to be made in a given 
case nor the considerations by which the Board is to be guided 
in arriving at the conclusion that an order, or what order, is neces- 
sary or proper in a given case. True, it is the duty of all public 
bodies and others invested with statutory powers to act reasonably 
in the execution of them, but the policy of the statute is that, sub- 
ject to the appeal to the Governor in Council under s. 52, in exer- 
cising an administrative discretion entrusted to it, the Board itself 
is to be the final arbiter as to the order to be made.”’ 


In 1954 the Board made a comprehensive report on the railway- 


highway crossing problem in Canada. Copies may be obtained from 
the Secretary. 


The Transport Act, R. S. C. 1952, c. 271 


Under the Transport Act the Board entertains applications for 
licences for ships to transport goods or passengers for hire or reward 
between places in Canada on the Great Lakes, the Mackenzie River and 
the Yukon, except goods in bulk on waters other than the Mackenzie 
River. Before granting a licence the Board must be satisfied that public 
convenience and necessity require such transport. It also has regulative 
powers over tolls to be charged for such transport. Under Part V as 
amended in 1955, ‘‘ Agreed Charges’’ do not require the Board’s ap- 
proval, as was previously the case, but the Board continues to have 
power to fix a charge for a shipper who is unjustly discriminated 
against by an agreed charge and it also has power to vary or cancel 
an agreed charge referred to it by the Minister of Transport or Governor 
in Council for investigation. 


The Pipe Lines Act—R. S. C. 1952, c. 211 


Construction of a section of an interprovincial or international gas 
or oil pipe line may not be commenced without leave of the Board: 
section 11. Applications for leave to construct pipe lines are usually 
set down for public hearing after notice to interested parties by mail 
and newspaper advertisement: section 12. Leave has been granted to 
construct such major pipe lines as the Trans-Canada natural gas line 
from Alberta to points in Ontario and Quebec; the Westcoast Trans- 
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mission gas line from the Peace River areas to serve Vancouver and 
other points in British Columbia and markets in the United States; 
the Canadian portion of the Interprovincial oil line from Edmonton 
through the United States to points in Ontario; the Trans-Mountain 
oil pipe line from Edmonton through British Columbia to Vancouver 
and the international border; and the Trans-Northern products line 
from Montreal to Toronto, Hamilton and other points. Major con- 
siderations in such applications are public interest, financial respon- 
sibility of the company and the economic feasibility of the project. 

The Board may make regulations providing for the protection of 
property and the safety of the public and of the company’s employees 
in the operation of pipe lines: section 35. 

Under Part II it may make orders and regulations with respect 
to all matters relating to traffic, tolls and tariffs of oil pipe lines, but it 
does not have similar powers over gas pipe lines. 

It may declare an oil pipe line company to be a common carrier: 
section 39. In June 1957, Rand, J., of the Supreme Court of Canada, 
held in International Refineries Inc. v. Interprovincial Pipe Line Com- 
pany that the Board has unfettered discretion to make or refuse to 
make such declaration. 

Under Part IV the Board may prescribe a uniform system of ac- 
counts for pipe line companies and is in process of doing so. 

Under other Acts, some public, others private, the Board has a 
variety of powers. One of these Acts, the Maritime Freight Rates Act, 
imposes continuous tariff work on the Board and its Traffic Branch, 
especially in connection with tariffs of tolls filed under section 8 of the 
Act by companies other than Canadian National Railways, for the Board 
is required to certify the normal tolls that but for the Act would have 
been effective and also to certify at the end of each calendar year the 
amount of the difference between the tariff tolls so filed and the normal 
tolls on traffic moved during the year by each of the railways, other 
than Canadian National Railways, under such filed tariffs. In 1956 
the Traffic Branch checked approximately 1,400,000 rates and extensions 
under this Act. Under the remainder of these other Acts the Board is 
called upon to exercise jurisdiction less frequently than under the 
principal Acts above referred to and only one example of such juris- 
diction will be mentioned here, namely, the fact that The Bell Telephone 
Company of Canada and the other telephone companies previously 
named do not have power to make any issue, sale or other disposition 
of their capital stock without first obtaining the approval of the Board 
of the amount, terms and conditions of such issue, sale or disposition. 

The foregoing is a general outline of some features only of the 
constitution, jurisdiction and practice of the Board. Its responsibilities 
and powers are great and its decisions affect, directly or indirectly, prac- 
tically every person in Canada. It was created as an independent judi- 
cial and regulative tribunal, to be a body of experts, competent for the 
purpose and acquiring experience through service in office, supported 
by the specialized training, experience and skill of a permanent staff 
devoting themselves to the public service of Canada, and it is charged 
with the task of exercising impartially, within its jurisdiction and sub- 
ject to the law, the powers that Parliament sees fit to give to it. 








The History of Regulation of 
Long-and-Short-Haul Discrimination 
1887-1957 
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THE 1887 ACT 


When first enacted, the Interstate Commerce Act was primarily di- 
rected toward regulating the discriminatory practices of railroads. One 
such practice specifically highlighted by the Act is long-and-short-haul 
discrimination. It is concerned with discrimination between localities 
and places as distinguished from other forms of discrimination which 
usually involve persons and individuals as well as localities. Discrimi- 
nation between localities and places was prevalent in the 1880’s and was 
one of the recognized abuses which awakened the country to the need 
for national regulation of railroads. Long-and-short-haul discrimination 
was said to result when, contrary to the distance principle of rate making, 
a railroad charged more for a shorter haul to a nearer point than for a 
longer haul to a more distant point located on the same route. 
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Efforts to regulate this practice eventuated in section 4 of the original 
Interstate Commerce Act and, as amended, this section today continues 
to be a storm center of debate and controversy. 

Section 4, as first enacted, was the result of a compromise between 
proponents and opponents of a rigid rule. As a consequence it turned 
out to be extremely weak. While Sections 1, 2, and 3 of the Act laid down 
broad principles for the regulation of railroads generally, their rates, 
tariffs, and practices, Section 4 attempted to set up a specific rule to curb 
a designated type of discrimination. Desirable as this may have been, 
it fell short of its objective because of indefinite wording and the conse- 


* This study, undertaken at the direction of Commissioner Rupert L. Murphy, 
was recently —— by Examiner Warren C. White as the result of independent 
research, and embodies the personal views of the writer. It has not been considered 
or adopted by the Commission. (November, 1957). Mr. White received his A.B. 
and LL.B. from the University of Michigan, and his M.L. from the University 
of Pittsburgh. He is a member of the Pennsylvania Bar. 
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quent conflict over the construction of the statutory language. Had a 
rigid rule been adopted it would have read: 


That it shall be unlawful for any common carrier subject to 
the provisions of this Act to charge or receive any greater compen- 
sation in the aggregate for the transportation of passengers or of 
like kind of property for a shorter than for a longer distance over 
the same line in the same direction, the shorter being included within 
the longer distance. 


There could have been little misconstruction of such language for 
it would have been an absolute prohibition against charging more for 
a shorter than for a longer distance. It is true that the Commission 
interpreted ‘‘same line’’ as meaning a physical line’ whereas the courts 
viewed ‘‘same line’’ as a business arrangement. The court interpreta- 
tion resulted in making the routes of each carrier, whether local or joint, 
completely independent of every other local or joint route.? This of 
course broadened the area in which long-and-short-haul discrimination 
could be practiced without Commission interference. The 1910 amend- 
ment clarified this phrase by adding ‘‘or route’’ so that the phrase then 
read ‘‘same line or route,’’ the meaning of which is abundantly clear. 

Apart from this one cloudy phrase, however, the real weakness in 
this section of the original act stemmed from inserting by way of compro- 
mise the clause ‘‘under substantially similar circumstances and condi- 


tions’’ following ‘‘like kind of property.’’ The version finally adopted 
read: 


That it shall be unlawful for any common earrier subject to 
the provisions of this Act to charge or receive any greater compensa- 
tion in the aggregate for the transportation of passengers or of 
like kind of property under substantially similar circumstances 
and conditions, for a shorter than for a longer distance over the 
same line, the shorter being included within the longer distances; 


The law did not specify what circumstances and conditions would 
justify a greater charge for a shorter than for a longer haul, but they 
obviously had to be such as would legitimately influence the relative 
charges for long and short hauls. Clearly the circumstances and con- 
ditions referred to were not the indirect ones relating to weather and 
topography for they would only incidentally influence the transportation 
charges. The controlling circumstances and conditions would necessarily 
be those linked with costs of service and competition as encountered 
from other carriers or by producers and receivers in the competition for 
markets. These two factors, costs of service and competition, have 
through the years proven to be the most compelling conditions in the 
establishment and maintenance of a carrier’s transportation charges. 





1 Central of Vermont case, | I. C. C. 158, 176 (1887). See also Sixth Annual 
Report of I. C. C. 1892 pp. 32-33. 


2See Seventh Annual Report of I. C. C. 1893 p. 34. 
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Section 4 contained not only the basic rule above described but also 
the following proviso: 


Upon application to the Commission appointed under the pro- 
visions of this Act, such common carriers may, in special cases, 
after investigation by the Commission, be authorized to charge 
less for longer than for shorter distances for the transportation of 
passengers or property, and the Commission may from time to time 
prescribe the extent to which such designated common carriers may 
be relieved from the operation of this Section of this Act. 


Some authorities argued in this manner: The original bill reported 
by the Cullom Committee to the Senate did not contain the qualifying 
clause ‘‘under substantially similar circumstances and conditions,”’ 
whereas Section 4, when enacted, did contain the proviso. Because 
strict enforcement of the unqualified rule would have resulted in great 
injury to the commerce of the country, or so they reasoned, the Commis- 
sion had been given discretion in the proviso to suspend its operation 
in special cases. They maintained, therefore, that such relief was no 
longer needed in view of the qualifying language. The Commission 
would only be able to relieve the carriers from operation of the rule 
when the circumstances and conditions were similar and when the 
carriers made application for relief. In the absence of such application, 
the Commission would be powerless to act. The qualifying clause, con- 
sequently, had the effect of leaving the determination of whether a 
greater charge could justly be made for a shorter haul than for a longer, 
under different circumstances and conditions, to the judgment of the 
carriers in the first instance. Within a short span of years this view 
was held to be the law by the United States Supreme Court.® 

At the outset the Commission vigorously attempted to prevent 
abuses of the principle, but from 1887 until 1910 little was accom- 
plished in the way of effective regulation simply because the Com- 
mission was unable to enforce the policy it laid down. In 1911 in the 
Spokane case,* the Commission found, under Section 4, that the compe- 
tition of water carriers and Canadian railroads justified lower rates to 
the more distant coastal points than to the nearer intermediate points. 
Nevertheless, the Commission found that the railroads could not legally 
establish rates lower than necessary to meet water competition, and, 
although the Commission did not order the discrimination discontinued, 
it found, under Section 1, that the rates were not compensatory. It 
was also the Commission’s view that nothing but the stress of unavoid- 
able competition could legalize the inequality resulting from higher 
rates for shorter than for longer hauls. 

In the Commission’s Annual Report for the year 1888,5 the Com- 





8 Texas and ee x Railway Company v. I. C. C., known as the “Import Rate” 
decision 162 U. S. 197 (1896) and J. C. C. v. Alabama Midland Railway Company 
168 U. S. 144 (1397) which dealt with domestic rates. 

421 I. C. C. 400 (1911). 

5 Second Annual report of the I. C. C. (1888) p. 15. 
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mission explained that it could hardly be for the public good that 
carriers by water should be subjected to unreasonable and excessive 
competition. ‘‘They ought,’’ the Commission said, ‘‘as much as carriers 
by rail, to be allowed to charge remunerative rates; and the carrier by 
rail does not therefore make out a complete case, when called upon to 
justify extraordinary differences between his rates at a point of water 
competition, and at other points, when he shows that at the former he 
made the very low rates because otherwise he would not have been able 
to have obtained the business. It may be that when the case is examined 
in the light of public interest, it will be manifest that he ought not to 
have had it, that in taking it he had pressed the competition to an 
extreme which, while it harmed the carrier by boat, was harmful also 
to points along the railroad by reason of the disparity of rates which 
it created, and also because of its producing so little revenue that the 
burden upon other traffic was increased in consequence.’’ 

Again in 1897, continuing to comment on the relation of rail rates 
competitive with water rates, the Commission said, ‘‘The mere existence 
of a water-way which might afford an avenue for such transportation 
is not enough. There must be actual competition by water, and this 
competition must dictate the rate. A railroad rate so low as to drive 
water competition out of existence cannot be justified by showing the 
possibility of water competition. The law as interpreted by the Com- 
mission permits railroads to meet but not to extinguish water competi- 
tion.’’ 

Thus, from the very beginning the Commission took the position 
that since the railroads made their own rates at noncompetitive points 
there was no reason for them to charge more for a shorter than for a 
longer haul, for to do so would build up one city or location at the 
expense of another, and this was true no matter how long the discrimi- 
nation had been endured. From the Commission’s point of view devia- 
tion from strict adherence to the rigid long-and-short-haul principle 
must be justified by the competition of rail carriers with water carriers 
or with foreign and intrastate rail carriers not subject to the act, but 
would be justified by competition between rail carriers subject to the 
act only in rare circumstances such, for example, as when carriers 
operating over circuitous routes desired to meet the rates over direct 
routes. Today competition and circuity are still regarded as the major 
reasons justifying fourth-section relief. 

The early Commission policy seems to have been realistic and en- 
tirely consistent with the intent of Congress, although any interpreta- 
tion would necessarily have been somewhat unsatisfactory in view of 
the contradictory nature of the statute. The inconsistent ends sought 
to be obtained by the original section 4 were, on the one hand, to secure 
fair treatment of intermediate localities by a prohibition of long-and- 
short-haul discrimination, and, contrariwise, to secure fair treatment of 
railways by a grant of power to the Commission to permit long-and- 
short-haul discrimination in special cases. 


6 Brewer and Hanleiter v. L. & R. Co., 7 1. C. C. 224, 236. 
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The Supreme Court proceeded to emasculate section 4 in the 
Alabama Midland case decided in 1897.7 Whereas the Commission had 
found that the competition between domestic interstate rail carriers 
did not, except in rare and exceptional cases, create the dissimilarity of 
circumstances and conditions necessary to relieve a rail carrier from 
compliance with the long-and-short-haul provision, the Supreme Court, 
having before it domestic rates only, held that competition, including 
the competition of railways and trade centers must be taken into con- 
sideration in determining whether conditions at the nearer or farther 
points were similar. Consistently with the Court’s decision, controlling 
competition would suffice to produce that dissimilarity of circumstances 
and conditions which the statute contemplated, and when this situation 
arose, the carriers, solely in the exercise of their managerial discretion, 
had the right to establish competitive rates. As the Commission said 
in its Annual Report for 1897,® ‘‘Competition is the only reason why a 
carrier would desire to charge less to the more distant point, and if 
competition justifies him in so doing, there is nothing left for the section 
to stand on.’’ From this point forward it was enough for the railroads 
to show the presence of competition at one point and its absence at 
another to obtain the desired relief. The Commission was powerless to 
prevent or remove the resulting discrimination because competition at 
the junction points created the dissimilarity of cireumstances and con- 
ditions between the competitive and non-competitive points, and once 
conditions were determined to be dissimilar, advance permission from 
the Commission was no longer necessary. 

The railroads immediately responded by raising rates at inter- 
mediate points all over the country and waged a strong and determined 
battle to remain free of regulation. They were especially interested in 
meeting the competition of water carriers in the South and intercoastal 
water competition between the Atlantic and Pacific seaboards, without, 
at the same time, reducing intermediate rates to the interior points. 
Although Congress failed to amend the fourth section in 1906,® it did 
grant the Commission in that year power to prescribe maximum reason- 
able rates for the future, and by so doing, authorized some control over 
the extent of long-and-short-haul violations by establishing a point 
beyond which the intermediate rates could not rise. There remained, 
however, no restriction on the lowering of rates at competitive points, 
nor effective regulation of fourth-section departures, until the enact- 
ment of the Mann-Elkins Amendment in 1910. 


THE 1910 ACT 


The principal modifications of the old section 4 by the Mann-Elkins 
Act were the deletion of the ‘‘under substantially similar circumstances 
and conditions’’ clause, the insertion of a prohibition against charging 
greater compensation for a long haul than constituted by the aggregate- 
of-intermediate rates, and the addition of a paragraph making it manda- 
tory for the railroads that had previously reduced rates to meet water 





71. C. C.v. Alabama Midland Railway Company, 168 U. S. 144. 
8 Eleventh Annual Report of the I. C. C. (1897) p. 43. 
® The Hepburn Rate Act (1906). 
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competition to appear before the Commission with a view to showing 
in a hearing that any proposed increases in such rates rested upon 
changed conditions other than the elimination of water competition. By 
virtue of the last provision the rail carriers were no longer able to 
make a practice of lowering rates to a point which was ruinous to water 
carriers, and then having killed off the water competition, raise the rates 
at the formerly competitive point to a level above normal to recoup their 
losses.?° 

At the same time section 15 was amended " to give the Commission 
the power to suspend proposed rate changes for the purpose of deter- 
mining their justness and reasonableness prior to becoming effective, 
thereby insuring intermediate points better protection than they had 
enjoyed in the past. Moreover, these amendments had the effect of 
shifting the burden to the carriers to require application by them to 
the Commission for relief from fourth-section departures. The proviso 
requiring the Commission to determine if a special case existed warrant- 
ing the relief sought at last became meaningful. To make a special case 
the carriers were obliged to show circumstances and conditions justifying 
lawful exceptions to the general rule. Put another way, their proposed 
rates could not be violative of other provisions of the Act such as 
Sections 1, 2, and 3. They furthermore had to show that no injustice 
would result to intermediate points, and even where relief was indicated 
from the universal rule, the extent of the relief rested in the discretion 
of the Commission. 

In an about-face from its previous decisions, the Supreme Court 
in the Intermountain Rate cases,!* upheld the power of the Commission 
to pass upon all cases of long-and-short-haul discrimination subject only 
to the judicial review of constitutional questions. Close upon the 
Court’s action in sustaining the Commission in the exercise of these 
powers, the Commission was swamped with an avalanche of rail appli- 
cations for fourth-section relief amounting between 1910 and 1923 to 
12,513 applications." 

Congress in enacting the 1910 amendments took cognizance of the 
many fourth-section departures existing in the rate structure. Follow- 
ing the decision of the Supreme Court in the Alabama Midland ease 
the carriers had permitted thousands of rates to become effective which 
were higher for a shorter than for a longer distance. If these departures 
had been ordered removed immediately without reference to whether 
they could be justified or not, a severe disruption of the rate structure 
would have occurred. Congress provided, therefore, for the carriers to 
maintain their existing fourth-section departure rates wherever pro- 
tected by application for fourth-section relief, filed within five months 
after passage of the Act. Within the time allotted the carriers filed 


5,031 applications for relief'* few of which could be disposed of 
quickly. 





10 See Skinner & Eddy Corp. v. U. S., 249 U. S. 557. 

11 Mann-Elkins Act (1910). 

12 234 U. S. 476 and 234 U. S. 495. 

18 — of Fourth Section, 87 I. C. C. 564, 567 (1924). 
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By 1920 the Commission had succeeded in reducing appreciably 
long-and-short-haul discrimination in spite of various complications, in- 
eluding increased intercoastal water competition stemming from the 
opening of the Panama Canal in 1914. The Commission, acting in behalf 
of the public, had some measure of success in balancing the conflicting 
views. At one extreme were those interests urging that the rate struc- 
ture be constructed almost solely on rates graded distancewise and at 
the other were railroads desiring to charge what the traffic would bear. 
Rates on the latter basis are, of course, dependent upon the degree and 
type of competition encountered at any given point. 

By and large the Commission undertook to grant fourth-section 
relief whenever it was determined that lower rates to the more distant 
points were compelled by water competition, actual or potential, where 
these rates, even though less than fully compensatory, yielded some profit 
above out-of-pocket costs, and where the rates to intermediate points 
were not unreasonable when compared with rates on similar traffic in 
the same general territory. It is noteworthy that at this time relief was 
usually granted on the basis of actual or potential carrier competition, 
although the Commission gradually took a dim view of competition 
which was only potential. By the year 1919 the use of this basis was 
largely voided. At that time and for some years to come, relief was 
also denied where the competition advanced as justification was solely 
market competition between trade centers. 

By the same token, circuitous rail lines were afforded relief when 
found to be in competition with direct lines, provided the circuitous 
route exceeded the direct route by 15 percent or more, provided further 
that the rates to intermediate points did not exceed the average rates 
in the same territory for like distances over one or more than one-line 
hauls, and finally, provided that the tariffs containing commodity rates 
to the more distant points contained a holding-out rule to publish upon 
demand to intermediate points commodity rates that did not exceed the 
commodity rates at the next more distant named points by more than 
the amount the class rates on such commodities exceeded the class rates 
to the more distant points. 

Beginning in 1917 the Commission developed the so-called equi- 
distant principle that whenever a carrier was granted fourth section 
relief based on circuity, such relief was not to apply to intermediate 
points on the circuitous routes where the distance to such points did not 
exceed that between the competitive points over the direct route. Thus 
if the distance over the direct route were 100 miles, relief would not be 
granted the applicants as to points located on circuitous routes within 
the first 100 miles. Therefore, relief to maintain higher rates at inter- 
mediate points on the circuitous line would only be granted at points 
beyond the first 100 miles. At intermediate points on the circuitous 
routes less than 100 miles from origin, the rates would not exceed the 
direct-route rate applicable between the competitive points. 

The Commission continued to assert its authority in the above 
manner without significant change during the wartime period when 
operation of the railways was conducted by the Federal Government 
under the Federal Control Act of 1918. 
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Equidistant Principle 


Circuitous Route 


sesee - 50¢ 
mt 





100 miles - 50c 





Direct Route 


A to C — Rate would be 50 cents or less. 


A to D — Relief from fourth section could be 
granted to maintain higher rate of 
55 cents. 


THE 1920 ACT 


The Transportation Act of 1920 gave Congressional indorsement 
to policies worked out by the Commission, as detailed above, without 
any change in the Mann-Elkins provisions, and included two minor 
amendments, one, a statutory proviso for the use of the equidistant 
principle in relation to circuitous routes, and the second, a statement 
that potential water competition could not be deemed a sufficient ground 
for relief. With respect to section 4 there was enacted only one amend- 
ment of relative importance which was to the effect that the Commission 
should not permit a charge to or from a more distant point that was 
not ‘‘reasonably compensatory’’ for the service performed. 

Of equal importance, however, related amendments to the Act 
influenced the future consideration of fourth-section applications by 
restricting somewhat the Commission’s discretion in granting fourth- 
section relief. Section 15a made it the duty of the Commission in pre- 
scribing just and reasonable rates to allow for a fair return upon the 
aggregate value of rail property of such carriers held for and used in 
the service of transportation. From this time forward the Commission 
was obliged to consider rail rates as a whole, having due regard for 
the potential impact upon the earnings of other railroads, and not 
merely the anticipated earnings of the individual railroad seeking a 
reduced rate. The effect upon rival carriers and shippers was not to be 
ignored even though the applicant carrier stood to benefit. At the same 
time section 500 was added to the Act making it the ‘‘ policy of Congress 
to promote, encourage, and develop water transportation, service, and 
facilities in connection with the commerce of the United States, and to 
foster and preserve in full vigor both rail and water transportation.’’ 
It now became incumbent upon the Commission to make certain that 
proposed fourth-section departures were not unduly injurious to water 
competitors. 
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Let us turn now to discuss the most important addition to section 4, 
itself, the reasonably compensatory clause. This clause was said by 
Professor Dewey,” after an analysis of Congressional intent, to mean 
that the rates for longer hauls must legally cover all operating costs and 
not merely the out-of-pocket expenses, interest, taxes, equipment and 
joint facility rents, and some return on capital besides interest. Such 
an interpretation would have had the effect of making the fourth section 
almost rigid in its application. When the matter first came before the 
Commission in 1921, the protesting Intermountain interests supported 
this interpretation except that, carrying the thesis somewhat further, 
they felt the full rate of return fixed by the Commission, pursuant to 
section 15a, should be the basis. The carriers maintained that anything 
in the way of net revenue over and above out-of-pocket costs made the 
rates reasonably compensatory. The Commission rejected both the rigid 
rule sought by the Intermountain interests and the out-of-pocket cost 
plus theory pressed by the carriers. The test laid down by the Com- 
mission in Transcontinental Cases of 1922,° is still an acceptable 
criterion. 


* * * We are of the opinion and find that in the administration 
of the fourth section the words ‘‘reasonably compensatory”’ imply 
that a rate properly so described must (1) cover and more than 
cover the extra or additional expenses incurred in handling the 
traffic to which it applies; (2) be no lower than necessary to meet 
existing competition; (3) not be so low as to threaten the extinction 
of legitimate competition by water carriers; and (4) not impose 
an undue burden on other traffic or jeopardize the appropriate 
return on the value of the carrier property generally, as contem- 
plated in section 15-a of the act. 


Also it was said that ‘‘rates of this character ought, whenever 
possible, to bear some relation to the value of the commodity carried 
and the value of the service rendered in connection therewith. Pursuant 
to this philosophy the Commission does not permit rates on high-grade 
traffic to gravitate to as low a level as rates on low-grade commodities. 

In applying these principles in the cited case 17 the Commission 
took the average cost per car for a haul of 3,000 miles, $813.38, multi- 
plied this figure by 50 percent on the theory that for added carloads of 
traffic the cost would be about one-half as much per car, and came up 
with $406.69 as the basis for determining the out-of-pocket costs. Rates 
returning something more than $406.69 would contribute to net revenue 
and would be reasonably compensatory in and of themselves, but when 
considered in relation to section 15a, the railroads as a whole were 
observed to be exchanging fully compensatory rates for rates only 
reasonably compensatory and the eastern carriers especially stood to 
lose more than could be compensated for by a gain in the net revenue 
of the western carriers. The applications were accordingly denied. 


15 Long and Short Haul Principle of Rate Regulation, Ralph L. Dewey, The 
Ohio State University Press, Columbus, 1935, at page 136 

16 Transcontinental Cases of 1922, 74 I. C. C. 48 

17 Jd. at page 75. 
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Where cirecuity was submitted as the basis for relief, the Commis- 
sion usually permitted the circuitous rail routes to meet the rates of 
the more direct route so long as the yield from the depressed rates was 
reasonably compensatory. In order to avoid wasteful transportation 
and the use of uneconomic routes, however, limitations were placed on 
the degree of circuity allowed. At first this was done by the use of 
percentages, allowing 70-percent circuity where the short line or route 
was 150 miles or less, 50-percent circuity where the short route ranged 
between 150 and 1,000 miles, and 33-1/3-percent circuity in relation to 
short routes of more than 1,000 miles. More recently cireuity limita- 
tions have been simplified by relating the rates over circuitous routes 
to distances used in computing the prescribed class rates and allowing 
the carriers to publish in their tariffs circuity tables. Another method 
used in some instances has been the revenue circuity limitation prohibit- 
ing the use of routes returning earnings less than specified mills per 
ton-mile or cents per car-mile. 

Although the equidistant principle as contained in the act was stated 
in mandatory language, different factual situations made it impracticable 
to apply it as a hard and fast rule, and so exceptions were made when 
movement over the circuitous route involved passing through higher- 
rated groups to reach more distant points, or when there were more in- 
dependent lines making up the circuitous route than there were lines 
constituting the direct route between the competitive points. Other 
exceptions were made where competition was an important factor. In 
such instances the equidistant principle was not imposed whenever the 
competition encountered was compelling truck, water, or market com- 
petition, or when one of the applicant carriers was a so-called weak line 
in poor financial condition. 


THE 1940 ACT 


Because of the difficulties involved in its administration, the equi- 
distant clause was repealed by the Transportation Act of 1940, and, 
while the principle may be observed in practice, application of the 
principle is no longer mandatory. This was in line with the recommen- 
dation of Federal Coordinator and former Commissioner J. B. 
Eastman.’® It was his view after studying the problem in 1934 that the 
fourth section could be administered just as effectively without the 
reasonably compensatory and potential water competition rules and 
that a return to the language used in the Act of 1910 was desirable. 
Only the deletion of the equidistant clause, however, was effected as a 
major change in the subject section by the Act of 1940. 

When part II was added to the Act in 1935 giving the Commission 
jurisdiction over motor common and contract carriers, the application 
of section 4 was not extended to apply to motor carriers. By the Act 
of 1940, part III, in bringing water common and contract carriers 
within the Commission’s jurisdiction, did make the provisions of section 





18 Report of Federal Coordinator of Transportation on the Regulation of 
Transportation Agencies Other than the Railroads and On Proposed Changes in 
Railroad Regulation, Sen. Doc. No. 152, 73rd Cong., 2nd Sess., March 1954, pp. 66-72. 
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4 apply with equal force to this mode of transportation. Within the 
Commission since 1952, applications for fourth-section relief have, with 
some exceptions, been delegated by the Commission for handling by 
the Fourth Section Board with final appeal to Division 2. 

The Board describes its organization and functions as of July 10, 
1957, as follows: 

The Fourth Section Board comprises 21 employees, including the 
Chairman and three members of the Board, and is a unit of the Bureau 
of Traffic. 

Applications for relief from the provisions of section 4, upon re- 
ceipt, are examined immediately to see that they comply with the regu- 
lations of the Commission with respect to form and content, and they 
are then acknowledged, recorded, and docketed, each being numbered 
in the order in which it is received. At the same time, a notice including 
a general description of the rates, fares, and charges and the origins 
and destinations involved in each application is prepared and placed 
on the press table for the information of the public, and the same notice 
is published in the Federal Register. Except in cases of emergency, 
orders granting relief are not entered until at least fifteen days after 
notice to the public is given by publication in the Federal Register, so 
as to afford interested parties an opportunity to file protests and peti- 
tions for hearing. 

By order entered October 7, 1952, further amending its order of 
June 8, 1942, Organization of Divisions and Assignment of Work, Busi- 
ness, and Functions, the Commission, pursuant to authority given it by 
section 17 of the Interstate Commerce Act, directed that its work, busi- 
ness, and functions with respect to section 4 of the Act, with certain 
exceptions set forth below, be assigned to the Fourth Section Board. 
This order also designated Division 2 of the Commission as an appellate 
division to which applications or petitions for reconsideration or review 
of any order, action or requirement of the Board are to be assigned 
or referred for disposition. The effect of this order was to substitute, 
effective December 1, 1952, and thereafter, the action of the Board for 
that previously exercised by Division 2, and the action of Division 2 for 
that previously exercised by the entire Commission. The excepted 
matters with respect to which no change was made by the aforecited 
order are: 


(a) Proceedings made the subject of formal hearing, 

(b) Matters prompted by an order or requirement of the Com- 
mission or a division thereof, and 

(ce) Matters arising from general increased rate proceedings. 


Matters submitted to the Division or the Commission for action are 
accompanied by a memorandum from the Fourth Section Board setting 
forth its conclusions and recommendation for the disposition of the 
matter. Additionally, the Board is authorized to certify to Division 2 
any matter which, in its judgment, should be passed upon by that 
Division or the Commission. Section 17(4) of the Act provides that a 
board shall have authority to determine, order, certify, report, or other- 
wise act as to any work assigned or referred to it under the provisions 
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of said section, and with respect thereto shall have all the jurisdiction 
and powers conferred by law upon the Commission, and be subject to 
the same duties and obligations. Except as otherwise provided in 
section 17 (4), orders, decisions, and requirements of the Board with 
respect to the matters assigned or referred to it have the same force 
and effect, and are made and evidenced in the same manner as if made 
or taken by the Commission or a division thereof. 

The delegated authority permits the Board to enter in its own 
name orders disposing of fourth-section applications and petitions. 

The work of the Board may be divided into three general classes: 


(a) The final disposition of fourth section applications and peti- 
tions, including the entry of orders of the Fourth Section 
Board granting in whole or in part, or denying, the relief 
sought, or arranging with the Bureau of Rates and Practices 
for the necessary hearings where relief is withheld pending 
hearing, 


(b) the initial handling of and preparation of recommendations 
for action of the Division in 


(1) applications reserved for handling to Division 2, or 
certified thereto by the Board, 


(2) petitions for modification of orders entered by the Board 
disposing of applications, 


(3) petitions for modification of orders entered by the Divi- 
sion disposing of applications, 


(c) the handling of fourth-section matters involved in, or the 
subject of, formal proceedings before the Commission. 


The Board analyzes applications and petitions supporting or oppos- 
ing applications for fourth-section relief, and conducts research in con- 
nection with all applications to determine, in the light of the investiga- 
tion, whether a special case within the meaning of section 4 has been 
presented, also to determine what terms and conditions should be im- 
posed in orders entered by the Board granting relief. In this connec- 
tion, consideration is given to the reasonableness and compensatory 
character of the proposed rates, fares, charges, and regulations ; whether 
they are discriminatory, preferential or prejudicial ; the reasonable rela- 
tion of the proposed rates, fares, and charges to those which would be 
established or continued at intermediate points; whether the public’s 
best interest would be served; and whether the proposed routes would 
result in wasteful transportation. The Board is available for conference 
and may provide informal advice to shippers and representatives of 
rail, motor, and water carriers regarding problems arising under sec- 
tion 4. It recommends the postponement or suspension of schedules filed 
with applications in instances where action is not taken on applications 
before the published effective date of the schedules, or where relief has 
not been granted. It also considers and acts upon petitions for post- 
ponement of effective dates of conditions in orders entered by the Board 
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or by the Division; for postponement of denial dates of all other and 
further relief requested ; and for the extension of relief granted tempo- 
rarily until a specified date. 

Additionally the Board considers petitions for the elimination or 
modification of conditions imposed in connection with an original grant 
of relief, either by the Board or by the Division, which requires a com- 
plete reconsideration of the application, and supporting or opposing 
petitions, in the light of the additional or changed facts or circumstances 
revealed in the petitions. Memoranda are prepared setting forth a 
digest of the facts and circumstances presented in the applications and 
in the petitions, together with the Board’s recommendation for dispo- 
sition of the applications and petitions, which are then submitted to 
Division 2 for its final action. 

In connection with applications which do not present sufficient 
facts to warrant a grant of relief, the Fourth Section Board withholds 
relief pending hearing and arranges for the assignment of the appli- 
cations for hearing; considers the conflicting interests of the parties 
as to the time and place of hearing; considers requests for postponement 
of dates and changes of places of hearings, and, when deemed advisable 
by the Board, submits memoranda to the hearing examiners outlining 
the reasons for the assignment of the applications for hearing and setting 
forth the conflicting evidence in the applications and protestants’ peti- 
tions. The Board also indicates any additional information which should 
be developed to permit a proper determination of the issues. 

Prior to 1940, it was necessary for the carriers, in order to establish 
rates that did not conform to the long-and-short-haul requirement, first 
to obtain from the Commission an order granting the necessary fourth- 
section authority. The Commission had, in almost every fourth-section 
case, imposed conditions relating to the measure of rates that might be 
maintained from and to higher-rated intermediate points in order to 
prevent unjust discrimination, and also conditions limiting the length 
of routes that might be used. Thus, upon receipt of an order granting 
fourth-section relief it was necessary, before the rates from and to 
competitive points could be made effective, that rates from and to higher- 
rated intermediate points be revised to reflect the level required by the 
terms of the fourth-section order. It was also necessary that routes 
between competitive points which would comply with the circuity limi- 
tations imposed be determined before the reduced rates between com- 
petitive points could be made effective under an order granting fourth- 
section relief. Additionally, prior to 1940, section 4 made it mandatory 
to impose the equidistant provision in fourth section cases where the 
sole ground for relief was circuity. Imposition of the equidistant clause 
made it necessary that careful attention be given to the measure of 
rates on circuitous routes to and from points which were equidistant 
and less than equidistant. 

As previously mentioned, the amendment of 1940 eliminated the 
equidistant clause, and a provision was inserted in paragraph 1 of 
section 4 to the effect that tariffs proposing rates subject to that para- 
graph may be filed with the Commission when application is made for 
the fourth-section relief. 
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The net effect of that amendment was and is that the carriers today 
propose rates from known points of production to known points of 
consumption, also between competitive points, publish them to become 
effective upon statutory notice, and file them with this Commission at 
the same time they file the application for fourth-section relief. They 
no longer concern themselves with the measure of rates at intermediate 
points, nor do they concern themselves to any great extent with the 
number and length of routes they establish in making the initial adjust- 
ment between competitive points. In such cases, the Commission must 
either enter an order granting the fourth-section relief sought on or 
before the effective date of the schedule proposing the rates or arrange 
to have them postponed. Failing in this, the schedules are suspended 
pending determination of the fourth-section application. Most of the 
fourth-section applications filed with the schedules proposing new rates 
are passed upon within the statutory period of 30 days. That is to say, 
fourth-section relief is either granted or denied within a 30-day period. 
Where relief is denied, the carriers are called upon to cancel and with- 
draw the proposed rates, and if they decline to do so, the rates are 
suspended to prevent them from becoming effective. 

Where the Commission imposes circuity limitations and conditions 
relating to the measure of rates at intermediate points, such conditions 
are usually made effective upon a date subsequent to the effective date 
of the proposed rates. Under this plan the carriers, by reason of the 
1940 amendment, are able to make effective, under section 4, justifiable 
rate adjustments between competitive points without at the same time 
adjusting rates at the higher-rated intermediate points to a basis which 
the Commission believes to be proper in relation to the rates fi m and 
to the more distant lower-rated points, and without at the same time 
conforming routes to circuity limitations. Where such conditions are 
made effective upon dates subsequent to the effective date of the rates, 
the Commission has been most liberal in granting petitions requesting 
postponement of the effective date of the imposed conditions. In other 
words, while the Commission usually imposes conditions, the carriers 
are allowed an abundance of time in which to effect compliance. 

Present-day administration of section 4 affords some measure of 
protection to shippers and receivers located at intermediate points. 
Where rates are established from producing points to known consuming 
points on a defined basis, i.e. a distance scale, or percentage of a class- 
rate scale, or some other readily defined basis, and applicants fail to 
submit full justification for higher rates at intermediate points, relief 
has been granted subject to a condition requiring rates at higher-rated 
intermediate points to be constructed on the same basis as the rates at 
the lower-rated more distant points. Authority is granted to the appli- 
cants to comply with this condition, not by the publication of thousands 
of paper rates which would move little or no traffic, but by pub- 
lishing in the tariff containing the rates, a rule holding out to 
the public that upon request for a rate, or upon movement from or to 
any higher-rated intermediate point, there will be established a rate 
which will not exceed a rate on the basis used in constructing the rates 
at the lower-rated more distant point. This insures by a tariff rule that 
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the shippers and receivers at the intermediate points will be given the 
same treatment in the event of movement from or to such intermediate 
points, or in the event they request a rate from or to such points, as is 
afforded their competitors located at more distant points from or to 
which rates on a lower level are being maintained. In addition, the rule 
provides that on any shipment which has moved from or to an inter- 
mediate point before the rates on the basis become effective, the carriers 
will file an application with the Commission on the special docket for 
authority to award reparation on the basis of the rate so published. 

The number of fourth-section applications and petitions being filed 
has increased by leaps and bounds. In the year 1946, 657 applications 
were filed. This has increased to 1427 applications in 1955, and in 
1956 to 1622 applications. The carriers are availing themselves of the 
authority in section 4, as amended by the Transportation Act of 1940, 
and are filing most of the tariff schedules at the same time the fourth- 
section application is filed. In 1946, 42 percent of the applications were 
accompanied by the tariff schedules, whereas in 1956 more than 85 
percent of the schedules were filed concurrently with the application on 
30 days’ notice. This necessitates action on all of this class of appli- 
cations prior to the effective date of the rates, in order to permit the 
rates to become effective as scheduled, without delay or postponement. 
It is interesting to note that for the year ending October 31, 1956, the 
earriers filed 1573 applications for relief, of which only 87 were denied, 
the remainder having been granted in whole or in part, either on a 
continuing or temporary basis. Percentagewise this reflects denial of 
relief in only 5% percent of the applications and the granting of some 
measure of relief in 94144 percent of such proceedings. 


PROPOSED AMENDMENTS 


The basis for relief up to July 11, 1957, continued to rest largely on 
competition and circuity. Prior to that date, in an era of extreme com- 
petition between rail, water, and motor carriers, the rail carriers had 
become increasingly querulous over the competitive restrictions imposed 
by section 4. That the railroads experience a certain handicap from 
this regulation may be true and particularly so with reference to the 
more fiexible forms of competition provided by water-rail and water- 
truck routes. Nevertheless, the fourth section was designed to protect 
the public and as the guardian of the public interest, the Commission 
must consider each case on its merits, taking into consideration addi- 
tionally since 1940, the effect each proposed rate adjustment will have 
on the national transportation policy. The statute enjoins the Commis- 
sion to regulate impartially all modes of transportation subject to its 
jurisdiction to the end that a national transportation system by water, 
highway, and rail adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national defense will 
be developed, coordinated, and preserved. Taking into consideration 
all of the conditions and circumstances of any particular case, the 
Commission policy remains flexible, but where fourth-section relief is 
sought on the basis of competition, the Commission assures itself that 
the applicants have presented a special case, that the proposed rates to 
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the more distant points are reasonably compensatory, that the rates to 
the intermediate points will be reasonably related, and then tries to 
establish what the impact will be on other carriers and modes of trans- 
portation if the rates should be permitted to become effective. In so 
doing the Commission is merely carrying out its prescribed duties as an 
arm of Congress. 

Necessarily, each mode of transportation under regulation must give 
and take somewhat in the interest of all concerned. Where the rails are 
seeking to hold or divert traffic from water carriers, usually the rates 
will not be permitted to drift to a point less than 10 percent above the 
total water charges. This differential has been found through the years 
to be necessary to keep the water carriers in business. Where the rails 
seek to reduce their rates to meet motor competition, rail and motor 
rates should be permitted to exist on the same basis where the level of 
the rate is the determining factor, but where the motor carriers provide 
additional services not provided by the rails, a differential in favor of 
the rail carriers may be indicated. 

Whereas the railroads often express irritation over section 4 in its 
entirety and the President’s Cabinet Committee Report }® recommended 
to Congress that this section be repealed, in toto, the most critical state- 
ments were directed against the imposition of circuity limitations. Only 
recently the Commission listened sympathetically to the petition of the 
rail carriers for an indefinite postponement of the effective date of 
circuity limitations imposed nationwide on all class-rate routes estab- 
lished under Docket No. 28300, and in a report *° decided April 26, 1955, 
Division 2 found that a special case existed within the meaning of Sec- 
tion 4 and that the rates over the class-rate routes would be reasonably 
compensatory inasmuch as an allowance of 12 percent for circuitous 
hauls was included in the costs on which the final uniform class-rate 
scale was predicated. Since the average circuity for railroad hauls 
between 1939 and 1948 averaged from 11 to 14 percent and the class 
rates in most instances yielded more than fully distributed costs, there 
was, as a practical matter, found to be no need to impose circuity limi- 
tations to protect the carriers from an unnecessary dissipation of their 
revenues. 

A companion application had been filed asking for general relief 
from the long-and-short-haul provision with respect to all rates via all- 
rail, rail-water, and rail-motor circuitous routes in the United States 
by permitting the indirect routes to meet, without limitation of any 
kind, the rates and charges of the direct routes between the same points. 
This application was denied on the same date.” The effect of granting 
such an application would have been to return to the carriers by so 
much the deposit of public power lodged in them prior to the Mann- 
Elkins Act. The Commission would have reverted at the same time to 


19 The President’s Cabinet Committee Report on Transportation Policy, the 
so-called “Weeks Report.” 
20 Class Rates in the United States, 294 1. C. C. 662. 
21 Rates and Charges Over Circuitous Routes in the United States, 294 1. C. C. 
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the status of a reviewing agency with respect to circuitous routes meet- 
ing the rates already in effect over direct routes. With reference to 
this, Division 2 said: 


We conclude that we are prohibited by the statute from issuing 
any general order giving all carriers a carte blanche to move traffic 
over all the circuitous routes in the country without limitation of 
any kind. If we were to act otherwise we would, in effect, be in 
the position of repealing provisions of the statute by administrative 
fiat and would be subject to the charge that we were abdicating our 
administrative responsibilities.” 


Moreover, in a proceeding of such magnitude and territorial scope 
it was impossible to show that the departure rates were reasonably 
compensatory. 

Nevertheless, the Commission felt that there was some merit to the 
arguments of the carriers who urged that circuity limitations were re- 
sponsible for much tariff complexity and in the interest of tariff simpli- 
fication and economy could very well be dispensed with without weaken- 
ing the administration of section 4. Were it not for the reasonably com- 
pensatory clause contained in the Act this argument would have been 
more valid. What could not be done by administrative fiat could, how- 
ever, be accomplished by a legitimate request to Congress to amend 
section 4. In 1955-56 the Commission proposed that Congress amend 
the Act ?* by deleting the reasonably compensatory clause and by insert- 
ing a further proviso: ‘‘That any such carrier or carriers operating 
over a circuitous line or route may, subject only to the standards of 
lawfulness set forth in other provisions of this part or part III and 
without further authorization meet the charges of such carrier or carriers 
operating over a more direct line or route, to or from the competitive 
points. ’’ 

In justification and explanation thereof, after affirming that there 
is still validity in the basic fourth-section principle against charging 
more for a shorter than for a longer haul, the Commission made these 
comments. 

‘‘The proposed amendment is specifically designed to make the 
fourth section self-operating with respect to the right of a circuitous 
route to meet the rate or rates legally established between competitive 
points over the more direct routes. No further authorization from the 
Commission would be required other than the standards laid down by 
other sections of the Act. As an incident of this suggested change we are 
proposing to remove from section 4 the so-called ‘reasonably compensa- 
tory’ provision. This, in our opinion, would eliminate from section 4 
all the unnecessary refinements of the long-and-short-haul principle, 
would terminate our responsibility with respect to fourth-section de- 
partures over circuitous routes, and would limit our jurisdiction to 
authorizations of relief over direct routes, upon application and after 
investigation, where special justification for such relief is shown. 


22 Jd. at p. 717. 
23 See 69th Annual Report of the I. C. C—1955 at page 122. 
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‘*Experience has demonstrated that the public interest is not being 
served by the imposition of the restrictions in question. The history 
of their administration has proved them to be excessively burdensome 
to all concerned. Together they have resulted in disproportionate ex- 
penditures of time, labor, and funds by both the carriers and the Com- 
mission in comparison with the relatively small benefits derived. More- 
over, almost all of the dissatisfaction with section 4, which is expressed 
periodically by carriers and shippers alike, appears to stem from the 
same burdensome provisions.’’ 

Calling the equidistant clause and the reasonably compensatory 
clauses added by the Act of 1920 unnecessary and troublesome refine- 
ments, the Commission stated that at the time the equidistant clause 
was repealed by the Act of 1940, the reasonably compensatory clause 
did not appear to be ‘‘quite so objectionable by comparison.’’ ‘‘In 
retrospect, however,’’ the Commission continued, ‘‘it is now equally 
clear that the carriers should not be required to secure our permission 
for the publication of rates over circuitous routes equivalent to the 
going rates over direct routes when in their managerial discretion such 
rates are necessary because of competitive factors. 

‘‘The Commission is now firmly of the view that the reasonably com- 
pensatory provision no longer serves any useful purpose, and that it may 
well be eliminated from section 4 without jeopardizing the public 
interest. And, in this connection, we wish to point out that under other 
sections of the Act the Commission is constantly seeking assurance that 
all rates subject to its jurisdiction, including those published under 
section 4, are not unjust or unreasonable, unjustly discriminatory, nor 
unduly prejudicial or preferential. For this reason we do not believe 
that the proposed amendment would detract substantially from our 
jurisdiction, but would, on the other hand, allow us greater discretion 
in the administration of this section, which would inure to the benefit 
of the carriers and the public as well. 

**It is our view that the central principle of the fourth secticn, i.e., 
control of departures from the long-and-short-haul principle over the 
direct routes—is sound and should be retained, and that enactment of 
the proposed amendment would serve to streamline section 4. It would 
likewise enhance our administrative effectiveness and relieve the carriers 
of an unnecessary burden.’’ This bill was introduced as H. R. 6208. 

In 1957 the basic proposal, with three innovations, was reintroduced 
in both Houses of the Eighty Fifth Congress. The first change related 
only to the Commission’s action in special cases to grant fourth section 
relief over direct routes and provided that ‘‘the Commission shall not 
permit the establishment of any charge to or from the more distant 
point that is not reasonably compensatory for the service performed.’’ 
Thus, the reasonably compensatory provision was to be retained as to 
direct routes but discontinued only as to indirect routes, and this is 
clearly spelled out in the new language. In contrast the amendment 
as first proposed would have placed reliance upon the interrelation of 


24H. R. 2808 and S. 937. 
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other sections of the act such as section 1 to assure that the same result 
would obtain. 

The second change occurred in the self-operating provision for 
carriers operating over circuitous routes. There the words ‘‘of the same 
type’’ were added. The provision then read: 


And provided further: That any such carrier or carriers oper- 
ating over a circuitous line or route may, subject only to the stand- 
ards of lawfulness set forth in other provisions of this part or part 
III and without further authorization, meet the charges of such 
carrier or carriers of the same type operating over a more direct line 
or route, to or from the competitive points. 


Usually carriers are referred to as modes or forms of transportation 
and are broadly classified as railroads, water carriers, motor carriers, 
freight forwarders, and pipe lines. Of course motor carriers, unlike 
water carriers, have never been subjected to the jurisdiction of section 4, 
but in the event they should ever be so regulated, there is a possibility 
the word ‘‘type’’ would prohibit a motor common carrier from meeting 
the rates of a motor contract carrier. By the same token there is a more 
pressing question whether ‘‘of the same type’’ will operate to prevent 
circuitous all-rail rates from meeting the rates of a more direct line or 
route comprised of both rail and water carriers, or vice versa. In the 
past a distinction has been drawn between all-rail and rail-water routes, 
the latter having some protection in the publication of lower rates by 
reason of the lower costs normally associated with water movement. 
The intended meaning of the word ‘‘type”’ is sufficiently uncertain as 
to make this provision susceptible of conflicting interpretations and, 
in the future it will be interesting to observe what arguments may be 
presented by the competitive rail and water carriers. 

The third and final change was the addition of a proviso that ‘‘rates 
so established over circuitous routes shall not be evidence on the issue 
of the compensatory character of rates involved in other proceedings.’’ 

The following explanation excerpted from the Commission justifica- 
tion to Congress of the proposed amendment is enlightening. The Com- 
mission said : 

‘Under existing regulatory policy rates are made in the first in- 
stance by the carriers, subject to review by the Commission. The Com- 
mission is not required to investigate and pass upon the justness and 
reasonableness of every rate before it becomes effective, but rates are 
reviewed whenever their lawfulness is questioned. This has proved to 
be a satisfactory practice. It is therefore reasonable to assume that rates 
published by carriers operating over circuitous routes to meet the rates 
over the more direct routes would be compensatory and otherwise lawful. 
Should the lawfulness of such a rate be questioned it would be subject 
to specific review, in which case the Commission would consider the 
compensatory aspect thereof under the just and reasonable provision of 
section 1 of the act. If the rate is found not to be compensatory, it 
would constitute an unauthorized departure from the long-and-short-haul 
principle, and therefore would be unlawful.”’ 
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And in concluding its justification the Commission said, ‘‘The 
proposed new provision prohibiting the consideration of rates so estab- 
lished over circuitous routes as evidence of the compensatory character 
of rates involved in other proceedings would serve to prevent use of 
such rates (which may, as an exception to the provisions of section 4, 
become effective without the Commission’s prior approval) as criteria 
justifying proposed rate adjustments in other proceedings.’’ 


THE NEW LAW 


On July 11, 1957, President Dwight D. Eisenhower signed into law 
S-937, amending section 4 in the above manner. It is designated Public 
Law 85-99. From this time forward, we may look for future applica- 
tions for relief from the long-and-short-haul provision to be grounded 
by way of justification by the carrier applicants almost exclusively on 
competition. As a result, the workload of the Fourth Section Board 
could reasonably be expected to be somewhat lightened. An analysis 
indicates that in approximately one out of three past applications the 
carriers submitted circuity as justification or partial justification for 
the relief sought. Since the circuitous route carriers will now be able 
to take the initial action without resort to the Commission, opposing 
parties could be heard only by the filing of formal complaints. There- 
fore, there is reason to believe that any reduction effected in proceedings 
processed by the Fourth Section Board may be offset to an unknown 
extent by an increase in formal-complaint proceedings. 

Prior to enactment of the new law, rail petitions for the elimination 
of circuity limitations were denied, but in anticipation of an early ap- 
proval of the relief legislation and to save the carriers from unwarranted 
expense, the Commission listened sympathetically to the petitions of 
various rail carriers seeking postponement of the effective date of orders 
containing circuity limitations. Although the legislative amendment 
failed to pass the Eighty Fourth Congress in 1956, the effective dates 
of some of the Commission’s orders, pursuant to petition, were post- 
poned throughout that year and further postponed in 1957 to a time 
subsequent to July 11, 1957. Since the existing fourth-section orders 
are permissive, they do not need to be changed or vacated. 

When the time came to consider pending applications filed prior 
to July 11, 1957, along with the postponed orders containing circuity 
limitations, the question was raised within the Commission whether the 
carriers might legitimately continue to obtain Commission approval of 
proposed rates over circuitous routes or whether the amendment cate- 
gorically removed such questions from the Commission’s cognizance? 
The intent of the amendment was patently to do the latter and this 
position was adopted by Division 2 proceeding on the theory that the 
Commission no longer had any jurisdiction to grant relief over circuitous 
routes. In my opinion, however, the language employed in the amend- 
ment is neither consistent with the intent expressed in the legislative 
history nor with the testimony of Commission representatives before 
Congressional committees. Obviously an oversight in drafting the bill, 
the word ‘‘may’’ in the proviso is permissive and does not preclude 
carriers from filing, nor the Commission from approving or denying, 
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applications over circuitous routes. The historical procedure is still 
available to the carriers in that they must file applications for fourth- 
section relief over direct routes and may do so, if they please, over 
circuitous routes. If and when the question is raised by proper pro- 
ceedings before the Commission, the plain wording of section 4, as now 
written, and the force of logic, would seem to permit the carriers an 
option of placing in effect their rates over circuitous routes without prior 
application to the Commission or of insisting upon Commission review 
of the compensatory character and reasonableness of the rates in the 
first instance upon application in the customary manner. If the carriers 
elect to follow the latter course, they may be subjected to having circuity 
limitations imposed, as in the past, where the Commission deems them 
necessary. The option gives the carriers two strings to their bow and 
should prove of real advantage if they wish for any reason to delay 
making rates effective over circuitous routes, as where they are under 
shipper pressure to do so. By the same token, the exercise of the latter 
alternative would permit a determination in the nature of a declaratory 
judgment as to proposed rates. This would tend to minimize the threat 
of complaints being successfully filed. In like manner, where the earn- 
ings over circuitous routes are not marginal, applicants need have no 
fear of being burdened with circuity limitations, and Commission ap- 
proval of the rates would react to their benefit. At this time, however, 
the proposition is purely hypothetical. 

In conclusion, it is too early to assess the real value of the amend- 
ment. It may work wonders as predicted by both shipper and carrier 
tariff experts, and then again, it may lead to unforeseen difficulties. 
Certainly one may well speculate as to what extent streamlining of 
tariffs will actually be accomplished. Probably many pages of detailed 
routing instructions can be eliminated from rail tariffs, where that 
method of handling circuity limitations was used, but on the minus 
side of the ledger, it is equally possible that additional time, expense, 
and tariff pages will be required to flag, or otherwise identify, the going 
rates over circuitous routes. This would seem to be necessary to insure 
eompliance with the new proviso that such rates will not be used as 
‘fevidence on the issue of the compensatory character of rates involved 
in other proceedings.’’ To what extent the new burdens will offset those 
removed is a matter of pure speculation at this time. Experience alone 
will provide the answer. Be that as it may, the section 4 amendment is 
being hailed in many quarters as a major step forward in tariff sim- 
plification.?® 


Appendix A 
Original Act 


Sec. 4. That it shall be unlawful for any common carrier subject 
to the provisions of this Act to charge or receive any greater compen- 
sation in the aggregate for the transportation of passengers or of like 
kind of property, under substantially similar cireumstances and condi- 


25 See Traffic World, July 20, 1957, at page 33. 
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tions, for a shorter than for a longer distance over the same line, in the 
same direction, the shorter being included within the longer distance; 
but this shall not be construed as authorizing any common carrier within 
the terms of this Act to charge and receive as great compensation for a 
shorter as for a longer distance: Provided, however, That upon appli- 
cation to the Commission appointed under the provisions of this Act, 
such common carrier may, in special cases, after investigation by the 
Commission, be authorized to charge less for longer than for shorter 
distances for the transportation of passengers or property; and the 
Commission may from time to time prescribe the extent to which such 
designated common carrier may be relieved from the operation of this 
section of this Act. 





Appendix B 
§ 4(1) as amended June 18, 1910: [changes underscored] 


That it shall be unlawful for any common carrier subject to the 
provisions of this Act to charge or receive any greater compensation in 
the aggregate for the transportation of passengers, or of like kind of 
property, for a shorter than for a longer distance over the same line 
or route in the same direction, the shorter being included within the 
longer distance, or to charge any greater compensation as a through route 
than the aggregate of the intermediate rates subject to the provisions of 
this Act; but this shall not be construed as authorizing any common 
carrier within the terms of this Act to charge or receive as great com- 
pensation for a shorter as for a longer distance: Provided, however, 
That upon application to the Interstate Commerce Commission such 
common carrier may in special cases, after investigation, be authorized 
by the Commission to charge less for longer than for shorter distances 
for the transportation of passengers or property; and the Commission 
may from time to time prescribe the extent to which such designated 
common carrier may be relieved from the operation of this section: 
Provided further, That no rates or charges lawfully existing at the time 
of the passage of this amendatory Act shall be required to be changed by 
reason of the provisions of this section prior to the expiration of six 
months after the passage of this Act, nor in any case where application 
shall have been filed before the Commission, in accordance with the 
provisions of this section, until a determination of such application by 
the Commission. 


[Paragraph added, now 4(2)]: 


Whenever a carrier by railroad shall in competition with a water 
route or routes reduce the rates on the carriage of any species of freight 
to or from competitive points, it shall not be permitted to increase such 
rates unless after hearing by the Interstate Commerce Commission tt 
shall be fownd that such proposed increase rests upon changed conditions 
other than the elimination of water competition. 
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Appendix C 
§ 4, 1920 act: [as amended Feb. 28, 1920]. Numbering changed or added 


(1) That it shall be unlawful for any common carrier subject to 
the provisions of this Act to charge or receive any greater compensation 
in the aggregate for the transportation of passengers, or of like kind 
of property, for a shorter than for a longer distance over the same line 
or route in the same direction, the shorter being included within the 
longer distance, or to charge any greater compensation as a through? 
rate than the aggregate of the intermediate rates subject to the provi- 
sions of this Act, but this shall not be construed as authorizing any 
common e¢arrier within the terms of this Act to charge or receive as 
great compensation for a shorter as for a longer distance: Provided, 
That upon application to the ? Commission such common carrier may in 
special cases, after investigation, be authorized by the Commission to 
charge less for longer than for shorter distances for the transportation 
of passengers or property; and the Commission may from time to time 
prescribe the extent to which such designated common carrier may be 
relieved from the operation of this section; but in exercising the 
authority conferred upon it in this proviso the Commission shall not 
permit the establishment of any change to or from the more distant 
point that is not reasonably compensatory for the service performed ; 
and if a circuitous rail line or route is, because of such circuity, granted 
authority to meet the charges of a more direct line or route to or from 
competitive points and to maintain higher charges to or from inter- 
mediate points on its line, the authority shall not include intermediate 
points as to which the haul of the petitioning line or route is not longer 
than that of the direct line or route between the competitive points; 
and no such authorization shall be granted on account of merely poten- 
tial water competition not actually in existence.* And provided further, 
That ® rates,® fares, or charges’ existing at the time of the passage of 
this amendatory Act by virtue of orders of the Commission or as to 
which application has theretofore been filed with the Commission and 
not yet acted upon,® shall not be required to be changed by reason of 
the provisions of this section ® until ’® the further order of or a deter- 
mination by the Commission. 


1“route” instead of “rate” in 1910 act—changed to “rate” by 1920 act. 

2“commission appointed under the provisions of this act,” instead of “commis- 
sion” in original act; changed to “Interstate Commerce Commission” by 1910 act 
and to “commission” by 1920 act. . 

3“of this act” in original act at this point omitted by 1920 act, which also 
added the remainder of the proviso. f ; 

4Remainder of paragraph added by 1910 act, excepting “And” which was 
added by 1920 act. ; 

5“no” in 1910 act at this point omitted by 1920 act. 

6 “fares” added by 1920 act. 

7 “lawfully” in 1910 act omitted at this point by 1920 act. 

8“not” added by 1920 act. , : 

9“prior to the expiration of six months after the passage of this act, nor in 
any case where application shall have been filed before the commission, in accord- 
ance with the provisions of this section,” in 1910 act omitted by 1920 act. 

10 “the further order of or” added by 1920 act. 
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Appendix D 
1940 act 


(1) It shall be unlawful for any common carrier subject to this 
part or part III to charge or receive any greater compensation in the 
aggregate for the transportation of passengers, or of like kind of prop- 
erty, for a shorter than for a longer distance over the same line or route 
in the same direction, the shorter being included within the longer 
distance, or to charge any greater compensation as a through rate than 
the aggregate of the intermediate rates subject to the provisions of this 
part or part ITI, but this shall not be construed as authorizing any com- 
mon carrier within the terms of this part or part III to charge or receive 
as great compensation for a shorter as for longer distance: Provided, 
That upon application to the commission such common carrier may in 
special cases, after investigation, be authorized by the commission to 
charge less for longer than for shorter distances for the transportation 
of passengers or property; and the commission may from time to time 
prescribe the extent to which such designated common carrier may be 
relieved from the operation of this section, but in exercising the 
authority conferred upon it in this proviso the commission shall not 
permit the establishment of any charge to or from the more distant point 
that is not reasonably compensatory for the service performed ;' and no 
such authorization shall be granted on account of merely potential water 
competition not actually in existence; And provided further,? That 
tariffs proposing rates subject to the provisions of this paragraph may 
be filed when application is made to the commission under the provisions 
hereof, and in the event such application is approved, the commission 
shall permit such tariffs to become effective upon one day’s notice. 





Appendix E 
1955-56—Proposed Amendment 
A Bru 


To amend section 4 of the Interstate Commerce Act, as amended. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 4(1) of 
the Interstate Commerce Act, as amended, (49 U. S. C. 4(1)) is amended 
to read as follows: 





1“and if a circuitous rail line or route is, because of such circuity, granted 
authority to meet the charges of a more direct line or route to or from the com- 
petitive points and to maintain higher charges on its line, the authority shall not 
include intermediate points as to which the haul of the petitioning line or route is 
not longer than that of the direct line or route between the competitive points” 
stricken by act of Sept. 18, 1940. 

2“rates, fares, or charges existing on February 28, 1920, by virtue of orders 
of the commission or as to which application had theretofore been filed with the 
commission and not yet acted upon, chal not be required to be changed by reason 
of the provisions of this section until the further order of or a determination by 
the commission.” Stricken by act of Sept. 18, 1940—and statement in the last 
proviso above substituted. 
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**SEC. 4. (1) It shall be unlawful for any common carrier subject 
to this part or part III to charge or receive any greater compensation in 
the aggregate for the transportation of passengers, or of like kind of 
property, for a shorter than for a longer distance over the same line or 
route in the same direction, the shorter being included within the longer 
distance, or to charge any greater compensation as a through rate than 
the aggregate of the intermediate rates subject to the provisions of this 
part or part III, but this shall not be construed as authorizing any 
common carrier within the terms of this part or part III to charge or 
receive as great compensation for a shorter as for a longer distance: 
PROVIDED, That upon application to the Commission and after investi- 
gation, such carrier, in special cases, may be authorized by the Commis- 
sion to charge less for longer than for shorter distances for the trans- 
portation of passengers or property, and the Commission may from time 
to time prescribe the extent to which such designated carriers may be 
relieved from the operation of the foregoing provisions of this section, 
but in exercising the authority conferred upon it in this proviso, no 
such authorization shall be granted on account of merely potential water 
competition not actually in existence; AND PROVIDED FURTHER, 
That any such carrier or carriers operating over a circuitous line or 
route may, subject only to the standards of lawfulness set forth in other 
provisions of this part or part III and without further authorization, 
meet the charges of such carrier or carriers operating over a more direct 
line or route, to or from the competitive points: AND PROVIDED 
FURTHER, That tariffs proposing rates subject to the provisions of 
this paragraph requiring Commission authorization may be filed when 
application is made to the Commission under the provisions hereof, and 
in the event such application is approved, the Commission shall permit 
such tariffs to become effective upon one day’s notice.’’ 





Pusuic Law 85-99 
85TH ConergEss, S. 937 
JuLy 11, 1957 
An Act 
71 Stat. 292 
To amend section 4 of the Interstate Commerce Act, as amended. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 4 (1) 
of the Interstate Commerce Act, as amended (49 U. 8. C. 4 (1)), is 
amended to read as follows: 


**(1) It shall be unlawful for any common carrier subject to this 
part or part III to charge or receive any greater compensation in the 
aggregate for the transportation of passengers, or of like kind of prop- 
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erty, for a shorter than for a longer distance over the same line or route 
in the same direction, the shorter being included within the longer 
distance, or to charge any greater compensation as a through rate than 
the aggregate of the intermediate rates subject to the provisions of this 
part or part III, but this shall not be construed as authorizing any 
common carrier within the terms of this part or part III to charge or 
receive as great compensation for a shorter as for a longer distance: 
Provided, That upon application to the Commission and after investi- 
gation, such carrier, in special cases, may be authorized by the Commis- 
sion to charge less for longer than for shorter distances for the trans- 
portation of passengers or property, and the Commission may from 
time to time prescribe the extent to which such designated carriers may 
be relieved from the operation of the foregoing provisions of this sec- 
tion, but in exercising the authority conferred upon it in this proviso, 
the Commission shall not permit the establishment of any charge to or 
from the more distant point that is not reasonably compensatory for the 
service performed ; and no such authorization shall be granted on account 
of merely potential water competition not actually in existence ; Provided 
further, That any such carrier or carriers operating over a circuitous 
line or route may, subject only to the standards of lawfulness set forth in 
other provisions of this part or part III and without further authoriza- 
tion, meet the charges of such carrier or carriers of the same type 
operating over a more direct line or route, to or from the competitive 
points, provided that rates so established over circuitous routes shall 
not be evidence on the issue of the compensatory character of rates 
involved in other proceedings: And provided further, That tariffs pro- 
posing rates subject to the provisions of this paragraph requiring Com- 
mission authorization may be filed when application is made to the 
Commission under the provisions herevf, and in the event such applica- 
tion is approved, the Commission shall permit such tariffs to become 
effective upon one day’s notice.’’ 


Approved July 11, 1957. 





LIFE’S RECORDS CLOSED 


By E. H. DeGroot, Jr., Chairman, 
Committee on Memorials 


J.C. Anthoni, (B), Traffic Mgr., Bradley Lumber Company of Arkansas, 
Warren, Ark. (9-3-57) 


J. P. Blanton, (B), Traffic Mgr., American Short Line Railroad Assn., 
1009-101 Marietta St. Bldg., Atlanta, Ga. (11-12-57) 


Cornelis Reinders, (B), Traffic Mgr., Solo Cup Co., 7415 East End, 
Chicago 49, Ill. (11-8-57) 
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HONORABLE HOWARD G. FREAS ELECTED CHAIRMAN OF I. C. C. 


The I. C. C. announced on December 17 the election of Commis- 
sioner Howard G. Freas of Oakland, California, as Chairman of the 
Commission for the calendar year 1957. He succeeds Commissioner 
Owen Clarke of Yakima, Washington, under the long-standing Com- 
mission policy of rotating the chairmanship among its eleven members 
annually on a seniority basis. 

Commissioner Freas, originally appointed to the Commission by 
President Eisenhower in 1953, was born in Fogelsville, Pennsylvania, 
July 13, 1900, was graduated from the Allentown Business College in 
1916 and from Mercersburg Academy in 1921. He attended the Uni- 
versity of Nevada in 1921-22, and the University of California in 1922, 
and studied law at LaSalle University in 1934-36. 

Prior to his I. C. C. appointment, Commissioner Freas had 36 years 
of transportation experience having served with the California Public 
Utilities Commission, railroads in Pennsylvania and California, indus- 
trial concerns, and other posts in the transportation field. 

Commissioner Freas is a former president of the Association of 
I. C. C. Practitioners. He also served as secretary to the Mountain- 
Pacific States Conference of Public Service Commissions from 1942 
until his appointment to the Interstate Commerce Commission. 





ORGANIZATION OF I. C. C. 


At the same time Honorable Howard G. Freas was elected Chairman 
of the Commission, the following Division assignments, effective January 
1, 1958, were made by the I. C. C.: 


Division One 


Commissioners Everett Hutchinson, Chairman, Laurence K. Walrath 
and Donald P. McPherson. 


Division Two 


Commissioners John H. Winchell, Chairman, Rupert L. Murphy and 
Robert W. Minor. 


Division Three 


Commissioners Kenneth H. Tuggle, Chairman, Rupert L. Murphy and 
Robert W. Minor. 


Division Four 


Commissioners Richard F. Mitchell, Chairman, Anthony F. Arpaia and 
Owen Clarke. 


Commission Committees 


Legislation 


a = Freas (as ex officio Chairman), Commissioners Arpaia and 
arke. 
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Howard G. Freas (as ex officio Chairman), Commissioners Hutchinson 
and Murphy. 


Bureaus and Offices of the Commission 
Managing Director’s Office 
Chairman Freas (ex officio). 
Office of the Secretary 
Chairman Freas (ez officio). 
Office of the General Counsel 
Chairman Freas (ex officio). 
Accounts, Cost Finding & Valuation 
Commissioner Minor. 
Finance 
Commissioner Mitchell. 
Inquiry & Compliance 
Commissioner Clarke. 
Motor Carriers 
Commissioner Walrath. 
Operating Rights 
Commissioner Hutchinson. 
Rates & Practices 
Commissioner Murphy. 
Safety & Service 
Commissioner Tuggle. 
Traffic 
Commissioner Winchell. 
Transport Economics & Siatistics 
Commissioner McPherson. 
Water Carriers and Freight Forwarders 


Commissioner Arpaia. 
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RESPONSES TO QUESTIONNAIRES OF MOTOR CARRIERS TO BE FILED 
AS PUBLIC RECORDS 


On November 21 Division 1 of the Interstate Commerce Commission 
announced it will continue to treat as public documents the responses 
of contract carriers of property and passengers to questionnaires sent 
to them by the Commission pursuant to the so-called contract carrier 
re-definition bill passed at the last session of Congress. 

The questionnaires were sent September 20, 1957, to all con- 
tract carriers holding permits issued on or before August 22, 1957, and 
their responses were treated as public documents as they were received. 
Upon receipt of protests, the Commission withheld the responses pend- 
ing consideration of the question by Division 1. 

On November 5, 1957, the Division held an informal conference to 
gain the views of interested persons on the question of opening the 
documents to public inspection. The conference was attended by repre- 
sentatives of the Regular Common Carrier Conference and the Contract 
Carrier Conference of the American Trucking Associations, Inc., other 
contract carriers, a shipper organization, certain rail groups and others. 

The contract-carrier interest argued against public access to the 
responses on the principal ground that their shippers might be preju- 
diced thereby. Division 1 does not regard the questionnaire as calling 
for such detailed information as would have that effect, and its announce- 
ment here contemplates screening by the Commission’s staff of the ques- 
tionnaire responses for the purpose of affording the responding carriers 
opportunity to delete unnecessary information, public knowledge of 
which might be detrimental to the interests of their shippers. 





I. C. C. BUREAU WILL USE NEW ELECTRONIC MACHINE 
TO BREAK THE WORKLOAD BARRIER 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission announced on November 18th that arrangements 
have been completed for early delivery of a new revolutionary type of 
electronic data processor as part of its long-range program to furnish 
the transportation industry and the Commission statistical information 
used daily by each. 

Pilot studies with electronic equipment already in use at the Com- 
mission and in the transportation industry have demonstrated that 
extensive benefits can be obtained by substitution of the new computer 
and memory storage equipment, the Bureau announced. 

Officials of the Bureau have been working with the railroads, motor 
carriers, and other transportation agencies in an effort to obtain their 
cooperation in the program which eventually is expected to bring about 
the complete mechanization of financial and other statistical reporting 
to the Commission, as well as processing of such data by the Commission 
for the industry and itself. Among other things, this will enable the 
carriers to mail the punch cards themselves, or send the data by wire, 
thus eliminating the need to reproduce the information in a printed 
report to the Commission and also eliminating the costly and time- 
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consuming tasks of manual processing, storage, mailing, sorting, checking 
and filing. 

The equipment can store up to five million facts and figures. The 
new machine will be used by the Bureau of Transport Economics and 
Statistics to handle the voluminous processing functions relating to 
traffic statistics, freight rate studies, railroad and motor carrier com- 
modity statistics, and financial reports. The machine also will process 
the ICC’s payroll. The stored data would be available on a selective 
basis. 

Besides speeding up the processing work and making the data avail- 
able quickly to the Commission, the carriers, and the public, the new 
system will lead to substantial economies both for the carriers and the 
Government. 

Installation of the new equipment will enable the Bureau to use 
the new concept of continuous processing of data. Information will be 
fed into the machine continuously as it is reported by the carriers. 

Under this procedure, there will be a constant adding to the in- 
ventory of information stored in the machine’s memory, keeping it 
up to date at all times. Statistics will be processed on a continuous 
basis, as they occur and are reported instead of being processed in 
batches as is done now. As a result, the statistical and financial infor- 
mation stored in the memory will aways be up to date. If the Bureau 
wishes to obtain a report on any situation, the memory can deliver the 
facts in seconds, and these facts will take into account changes that 
occurred only minutes before. 

One of the unusual aspects of the machine is the interrogation 
feature. The operator may query the memory from a keyboard at the 
machine and in seconds the answer will be typed out to be furnished 
to the Bureau. 

Specific, selected items of information can be obtained from the 
machine by operation of a keyboard which spells out the items desired. 
The answers are returned in typewritten form, ready for use. For 
mass production of data, however, the information is fed out of the 
machine on punch ecards or in printed form. 





AMERICAN UNIVERSITY SCHEDULES TRANSPORT INSTITUTE 


According to a news item appearing in Transport Topics on Novem- 
ber 11th, the tenth annual Institute of Industrial Transportation & 
Traffic Management will be conducted January 7-24 in Washington, 
D. C., by the American University’s School of Business Administration, 
Hurst R. Anderson, president, announced. 

Directed by Dr. Lewis C. Sorrell, professor of transportation, the 
Institute will present a curriculum which includes recent development 
in services, rates and organization in each of the principal types of 
earriers. Also included is the operations of industrial and traffic depart- 
ments, management functions pertaining to such operations, regulations 
of traffic and government traffic management. 
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Mr. Anderson said the Institute is open to all persons interested 
in the various phases of transportation. There are no education pre- 
requisites or age limit. Certificates are issued on successful completion. 

Among lecturers are Giles Morrow, Freight Forwarders Institute ; 
C. Austin Sutherland, National Tank Truck Carriers; Donald E. Horton, 
American Warehousemen’s Association ; John M. Miller, National Freight 
Claim Council, ATA; John H. Frederick, professor of transportation, 


University of Maryland, and spokesmen of other industry groups and 
forms of transport. 





INTERSTATE COMMERCE ACTS ANNOTATED FOR SALE 


Mr. E. H. Moore, 821 South 26th Street, Arlington, Virginia, has 
Volumes 1 through 5 of the Interstate Commerce Acts Annotated for 
sale. Kindly communicate with Mr. Moore concerning these volumes. 





NLRB RULES “HOT CARGO” CLAUSES INVALID IN TEAMSTER-TRUCKER PACTS 


It Decides Contract Provisos Induce Secondary Boycotts, 
Violate Taft-Hartley Act 


According to a news item by a Wall Street Journal Staff Reporter, 
printed in the New York Times on November 13, 1957, the National 
Labor Relations Board ruled ‘‘hot cargo’’ clauses in contracts between 
the Teamsters Union and common carrier truck lines are invalid. 

A split decision by the five-man board marked a reversal of the 
agency’s 1949 position in which it held the clauses were valid under 
the Taft-Hartley Act. 

‘*Hot cargo’’ clauses provide that employes of trucking firms cov- 
ered by the pacts may refuse to handle work on goods designated by 
the union as ‘‘unfair’’ because the company from which they originated 
was having labor troubles. 

The latest N. L. R. B. ruling, handed down by a three-member 
majority, holds such clauses are invalid. 

The action comes at a time when the Interstate Commerce Com- 
mission is weighing the validity of ‘‘hot cargo’’ clauses as they apply 
to common carriers. The I. C. C. is using a different approach—that of 
determining whether carriers could legally sign the pacts and thus com- 
mit themselves to withholding services from some customers with labor 
difficulties. Common carriers are supposed to supply services to all 
comers, as distinguished from contract carriers who take specific jobs. 

N. L. R. B. Chairman Boyd Leedom and board member Joseph A. 
Jenkins declared the signing of ‘‘hot cargo’’ clauses by a union ‘‘consti- 
tutes prima facie evidence of union inducement or encouragement’’ of 
secondary boycott activity, which is illegal under the Taft-Hartley Act. 

They said a violation of the labor law under their ruling would be 
established when it was proved that a shipper had been refused the use 
of a common carrier’s facilities. 

Board Member Philip R. Rodgers concurred in finding a violation 
in the case on which the ruling was based but took his stand on the 
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grounds ‘‘hot cargo’’ clauses are contrary to public policy and should 
be considered invalid for all industries. 

Stephen 8S. Bean, another member, dissented from the ruling, while 
member Abe Murdock concurred with the finding of a violation in the 
case at hand but stuck to the board’s 1955 doctrine on hot cargo clauses. 
This position upheld the validity of the clauses but ruled the union could 
not enforce them by appealing to its members not to handle ‘‘hot’’ goods. 

The new ruling came in a case in which Teamsters Local 728 was 
found to have allegedly violated the Taft-Hartley Law’s secondary boy- 
cott ban by ‘‘advising’’ its members employed by truck lines that they 
could refuse to handle freight from the Genuine Parts Co., Atlanta, Ga. 
The union struck the company’s Rayloe division plant in Atlanta last 
year. Many of the carriers hauling freight for Rayloc had ‘‘hot cargo’”’ 
contracts with the union. A resolution adopted at a union meeting 
announced members’ intentions of not handling Rayloc’s goods and this 
activity soon came to a practical standstill, according to the N. L. R. B. 

Along with its ruling, the board told the Teamsters not to induce 
or encourage employes of freight carrier concerns in the Atlanta area 
to refuse to handle goods in any plan designed to have the carriers stop 
doing business with Genuine Parts Co. 

The principal opinion relied heavily on the Interstate Commerce 
Act in holding ‘‘hot cargo’’ contracts invalid in the common carrier 
field. Carriers subject to this act, the opinion said, are under a duty 
to make their services available without discrimination to all customers 
willing to pay their published prices. It combined this view with the 
position that a union gives automatic evidence of encouraging illegal 
secondary boycotts by signing ‘‘hot cargo’’ contracts. 

In his dissent, however, Mr. Murdock said it’s up to the I. C. C., 
rather than the labor board, to decide to what extent common carriers 
‘fare or are not free under the Interstate Commerce Act to restrict 
their services to shippers.”’ 

On the other hand, the Teamsters told the I. C. C. a few days ago 
the ‘‘hot cargo’’ question should be handled by the labor board. 





SECTION I! OF THE DECEMBER, 1957 JOURNAL—SELECTED READING LIST 


The Selected Reading List of Books Helpful in the Study of the 
Principal Laws within the Jurisdiction of the Interstate Commerce Com- 
mission is issued as Section II of this month’s issue of the Journal. 

The first edition was published in 1938 as the work of the Associa- 
tion’s Committee on Education for Practice, with Warren H. Wagner 
as Chairman. It was revised in 1947, and the 1957 revision will be the 
third edition of the pamphlet. While designed primarily to be useful 
to the prospective and newly-admitted I. C. C. practitioners and as a 
reference source for public, university and business libraries, it has 
proved valuable in many other ways. For this reason, the Association 
will publish the Reading List as a separate booklet available at seventy- 
five cents a copy. 
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ORGANIZATION OF DIVISIONS AND ASSIGNMENT OF WORK OF THE I. C. C. 


On December 2, the Organization Minutes of the Interstate Com- 
merce Commission relating to the organization of divisions and boards 
and assignment of work, business and functions of the Interstate Com- 
merce Commission, pursuant to section 17 of the Interstate Commerce 
Act as amended, revised to March 25, 1957 (22 F. R. 3987), as amended 
(22 F. R. 4702 and 5973), have been further amended, effective Decem- 


ber 1, 1957, by adding after Item 6.10, the following item designated 
6.10%: 


Commissioner through whom the Bureau of Inquiry and Compliance 
Reports [Commissioner Minor] 


Item 6.10% 


Authority to act upon recommendations of the Commission’s staff 
with respect to matters looking to court enforcement proceed- 
ings under the provisions of Part II of the Interstate Commerce 
Act relating to those subject matters which, or the principal 
parts of which, are assigned to Division 1, except that in those 
matters relating solely to safety violations and violations of 
hours-of-service regulations (Parts 190 to 196, inclusive, and 
Part 198 of the Motor Carrier Safety Regulations) in which 
criminal action is indicated the District Director of the Bureau 
of Motor Carriers and the Regional Attorney of the Bureau of 
Inquiry and Compliance in the several districts, where they 
agree on the action to be taken, jointly may make recommenda- 
tions directly to the United States Attorneys or Department 
of Justice. 





TWO BUREAU OF MOTOR CARRIER AIDES MOVE UP TO NEW POSITIONS 


Herbert Qualls has been appointed by the Interstate Commerce 
Commission, as Assistant Director of all Bureau of Motor Carrier activi- 
ties, and George A. Meyer, field assistant, will replace Mr. Qualls as 
assistant director in charge of the field staff. These appointments were 
announced by the Interstate Commerce Commission in view of the retire- 
ment in November, 1958, of Wendell Y. Blanning as Director of the 
Bureau. Both appointments were effective December 16. 

Mr. Qualls has been with the Commission for twenty-one years. He 
was named District Director for the Bureau of Motor Carriers at Nash- 
ville, Tennessee, in 1936, and assistant director in charge of the field 
staff in 1937. Before joining the Commission, he was supervisor of 
motor transportation for the Tennessee Railroad and Public Utilities 
Commission for eleven years. 

Mr. Meyer was appointed District Supervisor for the Bureau of 
Motor Carriers at San Antonio, Texas, in 1936. He has also served as 
District Supervisor at Raleigh, North Carolina. He was appointed field 
assistant in 1948, and returned to this position in 1953, after serving as 
Chief of the Field Operations Branch, Street and Highway Division, 
Defense Transportation Administration, from 1951 to 1953. 
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BUREAU OF MOTOR CARRIERS ADMINISTRATIVE RULING NO. 105 


The following is an administrative ruling of the Bureau of Motor 
Carriers, made on November 26th in response to questions propounded 
by the public, indicating what is deemed by the Bureau to be the correct 
application and interpretation of the Act. Rulings of this kind are 
tentative and provisional, and are made in the absence of authoritative 
decisions upon the subject by the Commission. 

Question: 


Referring to the weight ticket which motor common carriers of 
household goods are required to have executed under Section 
176.3(¢) of the household goods regulations prescribed in Ex Parte 
No. MC-19, effective November 1, 1957, must the weighmaster fully 
complete the lower portion of the ticket, including the net weight 
of the shipment? 

Answer: 


The weighmaster should show on the ticket only such weights as he 
himself has determined on his scales. Where both gross and tare 
weights are obtained from the same weighmaster, they may be 
shown on a single ticket or on separate tickets, whichever is satis- 
factory to the weighmaster. Where the gross and tare weights are 
obtained from different weighmasters separate tickets should be 
executed by each weighmaster, each ticket showing only the one 
weight. It is not required in either case that the net weight be 
shown by the weighmaster, since this may be calculated by the 
carrier from the ticket or tickets which it has obtained and which 
it must retain as part of its record of the shipment. 





COMMISSIONERS ARPAIA AND MURPHY TO BE RENOMINATED 


The White House announced on December 6th that President 
Eisenhower intends to nominate two Democratic members of the Inter- 
state Commerce Commission for new terms. They are Commissioners 
Anthony F. Arpaia and Rupert L. Murphy. 





MRS. MARY LOUISE URMEY TO SUCCEED MRS. McDONOUGH AS 
EXECUTIVE SECRETARY OF THE ASSOCIATION OF I. C. C. PRACTITIONERS 

Mrs. Mary Louise Urmey, a native of Nicholsville, Alabama, will 
succeed Mrs. Sarah F. McDonough as Executive Secretary of the Asso- 
ciation of Interstate Commerce Commission Practitioners on January 
1, 1958. 

Prior to her employment as secretary to former Commissioner J. 
Haden Alldredge in 1946, Mrs. Urmey was in the office of Senator Lister 
Hill of Alabama. From 1935 to 1943 she was employed by the Tennessee 
Valley Authority, following which she was with the Chemical Warfare 
Service. Later she was in the employ of the Federal Housing Adminis- 
tration, 1943 to 1945. 

Mrs. Urmey has been secretary to Honorable Everett Hutchinson 
since his appointment as a member of the Interstate Commerce Com- 
mission and resigned to accept the position of Executive Secretary. 











Rail Transportation 


By Joun F. Donexan, Editor 





FORMAL MATTERS 
Intrastate Freight Rates 
Tennessee 


On November 1 the I. C. C. released the proposed report of Exami- 
ner Walter L. Baumgartner, in Docket No. 31307, in which it is found 
that Tennessee intrastate rates and charges on various commodities 
below interstate rates for comparable movements cause unjust discrimi- 
nation against interstate commerce, which should be removed by ad- 
justments as recommended by the Examiner. In his report it was also 
found that Tennessee intrastate rates on crushed limestone and other 
road aggregates in open top cars cause undue prejudice to certain inter- 
state shippers and their plants in Kentucky and Alabama, and undue 
preference of intrastate shippers and localities in Tennessee. 


Texas 


By order released on the same date in Docket 32270 the Com- 
mission announced the institution of a thirteenth section investigation 
into reasonableness of intrastate rates in Texas on sand, gravel, crushed 
stone, rock asphalt and other specific commodities. 





Iron Ore—Ex-Labrador to Youngstown 


The I. C. C. on October 31st released its report in I&S Docket 6742, 
in which it found that proposed reduced rates on iron ore from St. 
Antoine and Contrecoeur, Quebec, Canada, to destinations in the Youngs- 
town, Ohio area were not shown to be just and reasonable, and that 
similar rates on iron ore from Philadelphia to the same destinations 
were likewise unjust and unreasonable. 

These findings were without prejudice to the publication of 
schedules publishing a rate of $4.31 (in lieu of the proposed $4.05 rate) 
for the movement first described, and $3.67 (in lieu of $3.19 as proposed) 
for movement from Philadelphia. 





Per Diem Agreement Complaint Proceedings 


The report of the entire Commission on reconsideration dated 
November 12th has been released in Dockets 31774 and 31824, the pro- 
ceedings in which a number of short line railroads seek modification of 
the provisions of so-called Agreement No. 7 approved under Section 5a 
of the Interstate Commerce Act, which in substance affirmed the findings 
previously made by Division 2 in a report dated March 7, 1957. 
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Thus, in final action the I. C. C. has directed that the agreement 
be modified to provide for a representative of the American Short Line 
Railroad Association as a member of the General Committee of the Asso- 
ciation of American Railroads, having rights the same as any other 
member thereof for the consideration of Per Diem Charges, Rules, Regu- 
lations and Practices. Defendants in the proceedings were given until 
January 20, 1958 to effect the changes ordered. 





Competitive Rail and Motor Carrier Rates on Petroleum 


In its report in Docket 31908 (also covering I&S No. M-9057), 
Division 3 found that interstate rail rates on petroleum and petroleum 
products from points in Kansas, Missouri, Iowa, Minnesota and Nebraska 
to destinations in Nebraska were unreasonably low to the extent that 
they were lower than motor carrier rates on gasoline for distances less 
than 75 miles, but that they were not shown to be otherwise unlawful. 

The Division in the report released November 13 also found that 
proposed reduced interstate motor common carrier rates on the same 
commodities from pipe-line terminals in the Omaha-Council Bluffs areas 
to certain destinations in Nebraska were not shown to be just and 
reasonable. These latter schedules were ordered to be cancelled. 

No order was found necessary in Docket 31908 as a result of the 
railroad’s willingness to establish rates no lower than motor carrier 
rates for distances under 75 miles. 

In the course of its report the Division stated— 

‘*Where, as here, two modes of transportation are in keen compe- 
tition for the same traffic and both are necessary to meet the needs of 
shippers and of the national defense, the rates of both modes should 
be reasonably compensatory and so related that they will not be unfair 
or destructive, but will promote adequate, efficient, and economical 
service by both modes and preserve the inherent advantages of each.’’ 





FINANCE MATTERS 
Baltimore & Ohio to Seek Partial Abandonment of Passenger Service 


On November 14th the Baltimore & Ohio Railroad filed applications 
with State regulatory authorities in Maryland, Delaware and Pennsyl- 
vania, seeking permission to discontinue all passenger service between 
Baltimore, Wilmington, Philadelphia and New York City. Through 
train passenger service between Baltimore and Washington and the 
West would be continued under the proposal. 

In its applications the B&O referred to a 46 percent decline in 
patronage since 1946, citing as the main reason for the decline ‘‘the 
large expenditures made in recent years by State and Federal bodies 
for the improvement of highway and air travel paralleling the line.’’ 
Discontinuance of the service will not affect the public adversely, the 
carrier contended and stated that ‘‘as compared with the six round trips 
per day between Baltimore and New York via the B&O Road, the Penn- 
sylvania Railroad operates some 20 trains a day in each direction be- 
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tween these points. Bus lines operate some 50 round trips per day and 
the air lines, some 13 round trips per day,’’ adding that ‘‘the air lines 
also operate some 81 round trips per day from Washington and New 
York.’’ 

The B&O indicated that it was carrying but 5 percent of the present 
rail passengers between Washington and New York, the Pennsy taking 
95 percent, and that last year trains operating between these two points 
cost $5 million in out-of-pocket losses. 





Pennsylvania-N. Y. Central to Explore Merger Plan 


In a joint announcement Presidents Symes and Pearlman of the 
Pennsylvania and New York Central railroads respectively, have an- 
nounced the possibility of a merger of two of the largest railroad systems 
in the country. 

The announcement in the form of a two and one-half page state- 
ment said that the chief executives of the two railroads will make an 
exhaustive inquiry into all aspects of a successful merger plan, and 
indicated that preliminary studies and discussions revealed the possi- 
bility of substantial benefits to the carriers and the shipping public. 

The plan was described as influenced by ‘‘changed’’ competitive 
conditions in the current transportation industry picture wherein the 
railroads ‘‘compete for business not so much with other railroads’’ but 
‘other forms of transportation which are subsidized to varying degrees.’’ 





MISCELLANEOUS 
Emergency Transportation Organization Planned 


In one of the major addresses made during the course of the annual 
convention of the National Defense Transportation Association, in 
Washington in mid-November, Gordon Gray, Director of the Office of 
Defense Mobilization, revealed plans for the development of an Emer- 
gency Transportation Agency which in the case of nuclear attack would 
have greater powers than any standby organization ever contemplated 
by the Government. He said the agency would have complete respon- 
sibility, first, for restoring transportation in local areas isolated by 
atom bombs, missiles or fall-out, and, second, for restoring intercity and 
cross-country transportation as soon as possible thereafter. 

Mr. Gray, during the first part of his address, talked about the 
damages that would be brought about by hydrogen explosions, adding— 
‘‘This nation is extraordinarily dependent upon its unsurpassed nation- 
wide transportation system. It would be of the utmost importance, 
therefore, to restore a semblance of a national system at the earliest 
possible moment by reestablishing those linkages which are most vital 
in the light of post-attack resources, capabilities and requirements. 
Our survival as a nation cannot be assured except as we are able to 
restore our transportation services and to operate them in such a way 
as to contribute in the largest possible degree toward the nation’s most 
urgent needs. 
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“These contingencies compel organizational developments of a sort 
not hitherto contemplated. Obviously, one of the first responsibilities 
of the federal government would be that of the restoration of a national 
transportation system. Our present planning contemplates the creation 
of an emergency transport organization covering all intercity transpor- 
tation. With adequate warning, this organization could come into being 
before an attack. If an attack occurs without warning, this organiza- 
tion as soon as it could be put together, would have to appraise the 
situation to determine what transportation services would be required 
under the greatly altered conditions that would exist.’’ 











Motor Transportation 
By Fritz R. Kaun, Editor 





Unlawful Conspiracy to Injure Truckers Laid to Railroads 


In a scathing 200-page opinion in Noerr Motor Freight, Inc., et al. 
v. Eastern Railroad Presidents’ Conference, et al., the U. 8S. District 
Court for the Eastern District of Pennsylvania found that the defendant 
railroads and the public relations firm employed by them ‘‘entered into 
a conspiracy in unreasonable restrain of trade, the nature and purpose 
of which was to injure the truckers in their competitive position in the 
long-haul freight industry in the northeastern section of the United 
States.”’ 

Granting injunctive relief and awarding attorney’s fees and costs 
to the Pennsylvania Motor Truck Association as well as trebled damages 
for the loss occasioned by the expenditures required because of the 
defendants’ campaign of destruction of good will, the court rejected the 
defendants’ contention that their activities were directed solely to ob- 
taining legislation and hence within the free-speech guarantees of the 
Constitution, saying it was the intention of the defendants ‘‘to hurt the 
truckers in every way possible even though they secured no legislation ; 
it was their purpose to restrict the activities of the truckers in the long- 
haul industry to the greatest possible extent, and finally, if possible, to 
drive them out of that segment of the entire transportation industry.”’ 

To achieve these ends, the court found, the defendants would ‘‘seek 
out or create ‘independent’ organizations favorable to the railroads’ 
point of view and opposed to the truckers,’’ use these so-called inde- 
pendent organizations ‘‘to focus attention upon the trucks as destroyers 
of the highways and emphasize by ‘statistics,’ based on the false premise 
that truckers are the prime users of roads, that the truckers were the 
recipients of enormous public subsidies’’ and ‘‘interest writers of im- 
portant magazine articles attacking the truckers and present the writers 
with all the statistics compiled by the ‘independent sources.’ ”’ 





Bell Potato Chip Doctrine Affirmed 


Affirming its policy announced in Bell Potato Chip Co. v. Aberdeen 
Truck Line, 43 M. C. C. 337, the Commission, Commissioners McPherson, 
Hutchinson and Minor dissenting, in its report, decided October 14, 1957, 
in Docket No. MC-C-1849, United States of America v. Davidson Trans- 
fer & Storage Company, Inc., et al., concluded that it has the power to 
determine the reasonableness of motor-carrier rates charged on past 
shipments in aid of court actions previously filed. 

Involved in the proceeding, among other things, were single factor 
rates assessed on Government shipments which exceeded the combina- 
tions of local rates published contemporaneously from and to the same 
points. Upon audit of the bills by the General Accounting Office the 
Government claimed a refund of the excess amounts, and the carriers 
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paid the claimed overpayments to avoid deductions. Thereafter the 
earriers brought suit for the recovery of the amounts on the ground that 
the rates charged were the legal rates and that the General Accounting 
Office cannot usurp the exclusive prerogative of the Commission to 
determine th: reasonableness of motor carrier rates. The Government 
then filed the instant complaint with the Commission and secured a 
stay of the court proceeding pending a determination of the issues by 
the Commission. 

The carriers sought to rely on the decision of the Supreme Court in 
Montana-Dakota Utilities Co. v. Northwestern Public Service Co., 341 
U. S. 247, in which the Court found, inter alia, that, since the case 
involved only issues which a federal court cannot decide and can only 
refer to an administrative body which also would have no independent 
jurisdiction to decide as it had no statutory authority to grant repara- 
tions for unreasonable rates collected in the past, the complaint had to 
be dismissed. Recognizing that it lacked authority to award reparations 
for damages sustained by the payment of charges based on unreasonable 
motor-carrier rates, the Commission held that it did not read the 
Montana-Dakota case as holding that, where a cause of action to which 
the issue of reasonableness is subsidiary is maintainable in the court in 
which it is brought, the reasonableness issue may not be determined by 
the proper administrative body. 





Carrier Absolved of Liability for Damage from Defective Drums 


Reversing the decision of the lower court, the U. S. Court of Appeals 
for the Second Circuit in the case of Eastern Motor Express, Inc. v. 
A. Maschmeijer, Jr., Inc., on September 12, 1957, found that the 
defendant-shipper had breached its implied warranty against latent 
unfitness and that the carrier could recover for damaze to the freight 
belonging to other shippers and to its semi-trailer resulting from the 
leakage of methyl phenyl acetate from defective drums shipped by the 
defendant. The court held that under Rule 5 of the National Motor 
Freight Classification a shipper in delivering packaged goods for ship- 
ment impliedly warrants that the containers, if not patently inadequate, 
are fit for the contemplated shipment. 





Common Control Found to Defeat Second Proviso Rights 


In Docket No. MC-99506, Harold M. Sandhaus—Eligibility—Second 
Proviso, decided October 28, 1957, the Commission, Division 1, found 
that the holder of an intrastate certificate who is employed in a super- 
visory capacity by a multiple-State carrier failed to sustain his burden 
of proving that his operations are within the second proviso of Section 
206(a) of the Interstate Commerce Act. Referring to Colletti—Control 
—Comet Freight Lines, 38 M. C. C. 95, and the fact that ‘‘control’’ does 
not mean absolute control but merely the power to control, Division 1 
said that it followed that the applicant, ‘‘as sole owner of a single-State 
carrier and as general traffic manager of a multiple-State carrier, is in 
a position to exercise substantial control over the traffic affairs of the 
two carriers in a common interest.’’ 
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Similarly, in Docket No. MC-F-6233, The Mason & Dizon Lines, Inc. 
—Investigation of Control—Sartain-O’Guin Motor Lines, Inc., decided 
November 5, 1957, the Commission, Division 4, found that the cumulative 
effect of all the closely-related factors established on the record in that 
case, coupled with the circumstances surrounding the formation of the 
single-State carrier, amply supported the conclusions that it was affiliated 
with the multiple-State carrier within the meaning of section 5(6) of 
the Interstate Commerce Act and that the single-State carrier from the 
commencement of its operations in interstate or foreign commerce under 
the second proviso of section 206(a) has been controlled and managed 
in a common interest with the multiple-State carrier as an integral part 
of the latter’s system. The Division concluded that, because of this 
control and management, the operations of the single-State carrier in 
interstate and foreign commerce under the partial exemption of the 
second proviso of section 206(a) were unlawful. 

In Docket No. MC-F-5729, Merchants Motor Freight, Inc., et al. v. 
Bruce Motor Freight, Inc., et al., the Commission, Division 4, on October 
18, 1957, relying on its definition in Greyhound Corp.—Imwestigation of 
Controt—Southern Ltd., 45 M. C. C. 59, found that the control and 
management of the two carriers concerned had been accomplished in a 
common interest and was continuing in violation of section 5(4). 





Authorized Operations Delineated 


The vagaries of the New York commercial zone were the subject of 
the report of the Commission, Division 2, decided October 17, 1957, in 
Docket I. & S. No. M-9657, Plumbers’ Goods—Ford City, Pa., to New 
Jersey. Finding that the respondent should cancel its rates to New 
Jersey points as they were beyond the scope of its authority to render 
service to New York, the Division pointed out that in Commercial Zones 
and Terminal Areas, 54 M. C. C. 21, a special rule concerning the con- 
struction of motor carrier authorities to serve New York was established 
as an exception to the general rule. Under the special rule so estab- 
lished, authority to serve New York is construed as authority to serve 
all points in the ‘‘commercial zone’’ of that city ‘‘except points in New 
Jersey.’ In Gendell Extenston—Chemical Soaps, 61 M. C. C. 9, the 
rule was further clarified with the declaration that the ‘‘commercial 
zone’’ referred to is the zone within which local operations may still be 
conducted under the exemption of section 203(b)(8) of the Interstate 
Commerce Act. 

Under section 203(b)(7a) of the Act motor-carrier collection, de- 
livery or transfer services incidental to air transportation conducted 
within the terminal areas of the air carriers are exempt from economic 
regulation by the Commission. This was the conclusion of Examiner 
Allen W. Hagerty, in his report and recommended order in Docket No. 
MC-115955 (Sub-No. 2), Harry J. Scari, Extension—Airports, served 
November 8, 1957. Accordingly, he found that no authority was re- 
quired for the rendition of service between Philadelphia International 
Airport and North Philadelphia Airport but that authority was required 
to serve the airports at Wilmington and Dover as these were beyond the 
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terminal areas of the air carriers serving Philadelphia International 
Airport. 

Under section 216(a) of the Act service over the routes authorized 
must be continuous and adequate. This was the substance of the report 
and order of October 31, 1957, in Docket No. MC-C-1859, Southeastern 
Greyhound Lines v. Continental Tennessee Lines, Inc., in which the 
Commission, Division 1, found that the defendant had failed to render 
reasonably continuous and adequate service over certain specified routes 
and ordered it to resume service on pain of having portions of its certi- 
ficate revoked for wilful failure to comply. 

A carrier authorized to serve two points within a State via an 
intrastate route or via an interstate route only slightly less circuitous 
was held to have misrouted certain L.T.L. shipments in violation of 
section 216 of the Act when it moved the shipments over the interstate 
route over which higher charges were applicable. Relying on Great 
Atlantic & Pacific Tea Co. v. Ontario Frt. Lines, 46 M. C. C. 237, the 
Commission, Division 3, in its report and order of October 9, 1957, in 
Docket No. MC-C-1937, Hewitt-Robins, Incorporated v. Eastern Freight- 
Ways, Inc., said, ‘‘. . . the lower-rated routes cannot be condemned as 
unreasonable merely because they are slightly longer than the interstate 
route or because service over such routes would have required the use 
of more economical equipment. As stated, the defendant held itself 
out by tariff provisions to render a complete service over the intrastate 
routes. Our approval of the tariff interpretation sought by the defend- 
ant would have the practical effect of nullifying those provisions and 
closing the intrastate routes on this traffic. Such a result cannot be 
countenanced on the evidence presented.’’ 





Proposed Rates on Demountable Truck Bodies Approved 


In his proposed report in Docket No. 32053, Freight—All Kinds— 
Loaded in Demountable Motor Truck Bodies, Examiner Charles E. 
Morgan approved the charges sought to be assessed by the Jersey Central 
on loaded or empty demountable motor truck bodies, loaded on flat cars, 
between Jersey City, N. J., and Washington, D. C. The Examiner was 
impressed by the fact that the demountable truck bodies, the special 
railroad equipment used in the handling of the demountable truck bodies 
and the loading and unloading services must be furnished by the shipper 
or his agent. While the proposed charges would not return to the rail- 
road as much revenue as it would receive from shipments at railroad 
earload commodity rates of comparable weight and would apply equally 
on all freight regardless of its transportation characteristics, the Exami- 
ner was convinced that the railroad had shown that the rates and charges 
would return more than out-of-pocket costs. Finding a similarity in 
the service rendered in Vehicle Container Rates in Southwest, 196 I. C. C. 
127, the Examiner said, ‘‘In these times of continued increases in costs, 
it would seem to be prudent public policy to permit and foster new 
methods of transportation by individual enterprises such as those which 
show possibilities or promise of more efficiency and savings to the 
shipping public.’’ 








Water Transportation 
By WEsLEy Roaers, Editor 





W-376 (Sub. 13) Authority Granted Pan-Atlantic S. S. Corp. 
in Intercoastal Services 


The Interstate Commerce Commission has authorized the Pan- 
Atlantic Steamship Corporation, a wholly owned subsidiary of McLean 
Industries, Ine., of Mobile, Ala., to transport passengers and general 
commodities in the intercoastal trade between specified Atlantic and 
Pacifie ports. 

Pan-Atlantic now holds authority to operate in Atlantic coastwise 
trade in the transportation of persons and property. The Commission’s 
decision (Docket No. W-376, Sub. 13) extends its common carrier oper- 
ating rights and grants permanent authority to replace temporary 
authority under which it has operated in intercoastal trade since May 
18, 1955. 

The Commission approved transportation by Pan-Atlantie of gen- 
eral commodities between the west coast ports of Los Angeles, San 
Francisco, Oakland, Alameda, Richmond, and Stockton, California; 
Portland, Oregon; Seattle and Vancouver, Washington; and the east 
coast ports of Boston, Albany, N. Y., Philadelphia, Baltimore, Norfolk 
and New Port News, Va., Charleston, S. C., Savannah, Ga., and Jack- 
sonville and Miami, Florida. 

Transportation of passengers was approved by the Commission in 
coastwise and intercoastal movement between the same ports except 
between Baltimore and Norfolk and Newport News. Passenger trans- 
portation was also authorized between the Pacific ports named for gen- 
eral commodities and the Gulf ports of Galveston and Houston, Texas; 
New Orleans, La.; Mobile, Ala.; and Panama City and Tampa, Fla. 

Chairman Owen Clarke concurred with the decision in part. Com- 
missioners Anthony F. Arpaia, Donald P. McPherson, Jr., and Howard 
G. Freas dissented. Commissioner R. L. Murphy did not participate 
in the proceeding. 





W-78 (Sub. 2), et al Mississippi Valley Barge Line Co. Extension 
Green River 


By Order of Division 1, November 4, 1957, Fourth Amended Cer- 
tificate is issued, authorizing Miss. V. B. Line Co. of St. Louis, to extend 
its operations as a common carrier by water of commodities generally 
between points on the Green River below mile 103, and, points thereto- 
fore served under certificates issued to it in Dockets W-78, W-326 and 
Ex Parte No. 99. 





Harris County Navigation District R. R. Operations 


In F. D. 19852 (and related Docket No. 19853) Division 4 of the 
I. C. C. has authorized (1) the issuance of a certificate authorizing 
acquisition by the Harris County Houston Ship Channel Navigation 
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District of a line of railroad approximately one and one-half miles in 
length, extending from the eastern terminus of its Southside line to a 
connection with a lead track of the Texas & New Orleans Railroad Co. 
in Harris County, Tex.; (2) operation by the Rock Island, the Fort 
Worth & Denver Ry. Co., Gulf, Colo. & Santa Fe Ry. Co., Houston Belt 
& Terminal Pacific Railroad Co., and Texas & New Orleans as members 
of trackage; (3) modification of the operating agreement dated June 30, 
1924 under which the Port Terminal Railroad Association operates for 
its members the owned and leased railroad properties of the Navigation 
District; and (4) acquisition of trackage rights by the T&NO of a 
portion of the described trackage extending from a connection with its 
lead track to Battleground Road, a distance of slightly less than one mile. 





Rutile Ore—Gulf, South Atlantic Ports to Tennessee 


The I. C. C., by Division 2, on October 23rd entered its further 
order in I&S Docket 6697, discontinuing the proceeding following com- 
pliance by the respondents therein with the Commission’s earlier order 
requiring cancellation of the schedules involved. 





Barge Rates—Grain & Products in Packages 


By order entered on October 29 in I&S Docket No. 6826, Barge 
Rates—Grain & Products in Packages, the Commission, Board of Sus- 
pension, suspended from November 1, 1957, to and including May 31, 
1958, the operation of certain schedules published in tariff I. C. C. 104 
of Mississippi Valley Barge Line Company, St. Louis, Mo., and Supple- 
ment No. 31 to I. C. C. No. 151 of American Commercial Barge Line 
Company, Jeffersonville, Ind., proposing increased local and joint barge 
load commodity rates on grain and grain products in packages and re- 
duced rates on these commodities in bulk, from points on Mississippi 
and Ohio Rivers to points on Tennessee River. 





MC-F-5976—Investigation of Control—McLean Trucking Co. and 
Pan-Atiantic Steamship Corp. et al 


By Orders of October 28, 1957, the Interstate Commerce Commission 
have denied petition of Atlantic Coast Line Railroad Company, and 
others, for reconsideration of the report and orders of the Commission, 
decided July 8, 1957, in these proceedings including also Dockets W-388 
(Subs. No. 1, 2, 4, 6, 7, and 9), W-383 and W-384. 





No. W-277 (Sub. 20) Oliver J. Olson & Co.—Temporary Authority 
—Morro Bay 


Division 1, by Order November 19, 1957, have denied application 
in this docket for temporary authority to transport lumber, lumber 
products and wood pulp from Pacific Coast ports of origin to Morro 
Bay, California. 


Freight Forwarder Regulation 


By Gites Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 


Contracts Between Freight Forwarders and Railroad Owned 
Motor Carrier Held Not Authorized 


The Commission, Division 3, by report dated November 4th and 
served November 18, 1957, found that contracts entered into between 
the Texas and Pacific Motor Transport Company and certain freight 
forwarders, purportedly under authority of Section 409 of the Act, are 
not in consonance with such Section and ordered the contracts stricken 
from the Commission’s files (Docket No. MC-C-2065, Section 409 Con- 
tracts Between the Texas & Pacific Motor Transport Company and 
Freight Forwarders). 

The investigation into the lawfulness of the services and practices 
specified in the involved contracts was instituted on the Commission’s 
own motion. Section 409 of the Act, as amended effective in 1951, 
authorizes freight forwarders subject to part IV and motor common 
carriers subject to part II of the Act, to enter into and operate under 
contracts governing the utilization by such freight forwarders of the 
services and instrumentalities of such motor common carriers. The 
issue was whether the limitation in Motor Transport’s certificate to 
service which is auxiliary to, or supplemental of, the train service of the 
owning railroad, renders inapplicable the right to contract with for- 
warders specified in Section 409 of the Act. The Commission held that 
such limitation precludes the performance of transportation service by 
the motor carrier for freight forwarders under section 409 contracts. 
The report states that the limitation in the certificate is as much a part 
of the scope of the motor carrier’s authority as the commodities which 
it may handle and the points it may serve. It further states that motor 
carriers acting under Section 409 must be in a position to execute the 
bills of lading of freight forwarders, and that Motor Transport is in 
no such position. 





Freight Forwarder Permit Revoked 


The Commission, by order of Division 1 dated October 15, 1957, 
revoked the freight forwarder permit held by Sterling Cartage Company 
under Docket No. FF-188. 





Examiner Recommends Finding That Contracts Entered Into Pursuant 
to Section 409 But Not Filed With Commission are Invalid 


Examiner James J. Williams, in a proposed report in No. 32079, 
Motor Rail Company v. Cardinale Trucking Corporation, recommends 
that the Commission find that certain contracts between the forwarder 
and the motor carrier involved, entered into in purported compliance 
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with Section 409 of the Act but never filed with the Commission, are 
invalid and hence that the Commission is without jurisdiction to ad- 
judicate the rights and responsibilities of the parties to the contracts. 

The case originated with a complaint by the forwarder, Motor Rail 
Company, against the motor carrier defendant, alleging that two con- 
tracts between said forwarder and motor carrier are illegal and that 
their terms are unenforceable. The Commission was asked to adjudicate 
the rights and liabilities of the parties under the contracts and to pre- 
scribe terms and conditions of said contracts that would be in conformity 
with section 409 of the Act. 

The Examiner said that the proposed findings were restricted solely 
to the question of whether the contracts under attack are in contraven- 
tion of the Commission’s rules and regulations. He concluded that they 
were not in conformity with the regulations, in that they had not been 
filed with the Commission as the regulations require. 
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0. REGULATION * 
02. Federal Regulation 


02.1 National Transportation Policy 
02.10 Generally 


02.10 In light of National Transportation Policy, paramount con- 
sideration on rate adjustments on commodities so basic and important to 
national economy as iron ore is effect thereof upon national defense. 1&8 
6742, Iron Ore, Ex-Labrador, Canada to Youngstown, Ohio Area, 

I. C. C. ...., 10-25-57, Commission. 


04. Exempt Operations 


04.0 Agricultural 
04.00 Scope 


04.00 Partial exemption of sec. 203(b)(6) of Act, does not apply if 
unmanufactured tobacco is transported for compensation in same vehicle at 
same time with nonexempt commodities, such as materials, supplies and 
equipment involved herein. MC-44128, Sub 28, Transport Corp. Ext.— 
Ky. & Tenn., 10-23-57, Div. 1. 


04.01 Semi-Processed Plants 


04.01 In 52 M. C. C. 511, 557, 558, it was found, as here pertinent, 
that term “agricultural commodities (not including manufactured products 
thereof)’’ as used in sec. 203(b) (6) of Act, includes ‘“‘trees which have been 
felled and those trimmed, cut to length, peeled or split, but not further 
processed.’”’ Considered poles have been further processed, namely treated 
and, accordingly, are not within above finding or exemption provided by 
sec. 203(b)(6). MC-1159238, Sub 1, Chancey Bros. Truck Line Ext.— 
Lumber, .... M.C.C..... , 10-7- 57, Div. 1. 


04.01 In view of substantial identify test enunciated by Supreme Court 
in 351 U. S. 49, concluded that clean rice falls within partial exemption of 
sec. 203(b)(6) of Act, and no authority is required for transportation 
thereof. 148 F. Supp. 399. Findings without prejudice to reconsideration 
in event subsequent judicial or legislative action requires return to original 
holding in respect of this commodity. MC-110190, Penn-Dixie Lines, Inc. 
Ext.—Rice, .... M. C. C. ...., 9-23-57, Div. 1. 


04.02 Animals, Fish & Products 


04.02 Under ‘continuing substantial identity” test established by 
Supreme Court, freezing of whole eggs does not constitute a manufacturing 
process which would remove transportation of that commodity from partial 
exemption provided in sec. 203(b)(6). With respect to frozen egg yolks 
flavored with sugar or salt and frozen egg albumen, however, a different 
conclusion is warranted. Latter found nonexempt. MC-115991, L. 8. 
Cherry Cont. Car. App., .... M. C. C. ...., 10-4-57, Div. 1. 


04.9 Operations Within a Single State 
04.92 Interstate Affiliate 


04.92 Ifa person is in position to control operations of both a single- 
state carrier and a multi-state carrier, single-state carrier cannot be said 
to be operating within a single state, for purposes of second proviso, for its 
operations are not independent of those of commonly controlled carrier; 
and fact that power of control has not actually been exercised does not alter 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Beginning with Volume 300 I. C. C. (March, 1957-May 1957), all motor- 
carrier rate decisions, subsequent to those reported in Volume M. C. C. 69 
(November 1956-February 1957), will be included in the 1. C. C. volumes, the 
M. C. C. designation no longer being used to number motor-carrier rate complaints. 
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situation. See 54 M. C. C. 625. Nor does “‘control’” mean absolute control; 
but rather, power to control or manage. See 38 M. C. C. 95. It follows 
that petitioner, as sole owner of a single-state carrier and as general traffic 
manager of a multiple-state carrier, is in position to exercise substantial 
control over traffic affairs of two carriers in a common interest. There is 
such interrelationship between two carriers as to preclude independence of 
operation by petitioner as a single-state carrier. MC-99506, H. M. Sand- 
haus—Eligibility—Second Proviso, .... M. C. C. ...., 10-28-57, Div. 1. 


05. Types ot Carriage 
05.0 For-hire Carriers 
05.00 Generally 


05.00 Notwithstanding close relationship existing between applicants 
and their equipment company, transportation to be performed for equip- 
ment company will be for-hire carriage. Compare 67 M. C. C. 255. MC- 
116069, R. L. Schmitz & Chas. G. Olsen Com. Car. App., 10-21-57, Div. 1. 


05.1 Common Carriers 
05.10 Generally 


05.10 In view of applicant’s evident willingness to serve other mem- 
bers of public than those supporting application, proposed operation will be 
that of common carrier by motor vehicle. MC-116788, Carl Krebs Cont. 
Car. App., 10-30-57, Div. 1. 


05.2 Contract Carriers 
05.23 Number of Patrons 


05.23 Applicant who now holds no other authority from Commission 
and here proposes to provide service designed to meet distinct need of single 
shipper under continuing contract, clearly falls within definition in sec. 
203(a)(15) of Act as amended. MC-115991, L. S. Cherry Cont. Car. App., 
o «ee Ms Mas Ge casey OO, Be. 1. 

05.23 Applicants, who now hold no other authority from Commission 
and here propose to provide service designed to meet distinct need of single 
shipper under continuing contract, fall within the new definition of contract 
carrier in sec. 203(a)(15) of Act as amended. However, in accordance 
with sec. 209(b) of Act as now amended, authority granted limited to a 
single named shipper. MC-116474, P. J. Leavitt & Sons Cont. Car. App., 
oes ke Bee Ge 00+ 0% BO, wee. a. 


05.9 Private Carriers 
05.93 Goods Purchased & Sold 


05.93 It appears that applicant is presently purchasing named com- 
modities and reselling them to consignees at prevailing prices which are 
assumed to represent cost plus a reasonable delivery charge. In other 
words, it appeers that applicant’s business is transportation. In the cir- 
cumstances, there is no hesitancy in concluding that applicant’s past opera- 
tions have been those of carrier for hire. MC-116788, Carl Krebs Cont. 
Car. App., 10-30-57, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.00 Generally 


11.00 Sec. 5(d) of Administrative Procedure Act is limited to matters 
which are required by statute to be determined on record after opportunity 
for an agency hearing. Issuance of certificate is not such a matter. Plead- 
ing treated only as petition for interpretation of operating authority and any 
relief sought by virtue of cited section will be denied. Compare 51 M. C. C. 
175, 185. MC-116008, Sub 1, Archie’s Motor Freight, Inc.—Interpretation 
of Certificate, .... M. C. C. ...., 10-3-57, Div. 1. 
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11.8 Reparation 
y 11.86 Motor Carriers 





c 11.86 Commission lacks authority to award reparation for damages 
1 sustained by payment of charges based on unreasonable motor-carrier rates. 
s MC-C-1849, United States v. Davidson Transfer & Storage Co., 
f I. C. C. ...., 10-14-57, Commission. 
» 11.9 Limitation of Reparation Actions 
‘i 11.94 Toll of Statute 
11.94 To be effective as notice of disallowance of claim pursuant to 
sec. 16(3)(c) of Act, notice must convey idea of denial of carrier’s liability 
in premises. Mere quibbling over mechanics of obtaining payment of refund 
s does not amount to a denial of liability. Letter in question, read in its 
~ entirety, shows clearly that carrier was admitting, not denying, liability. 
4 Statute of limitations found not to have barred claim for overcharges. 
oy Reparation awarded. No. 82095, Crucible Steel Co. of America v. Pennsyl- 
vania R. Co., .... 1C. C. ...., 9-36-67, Div. 3. 
13. Pleading 
= 13.7 Amendments 
e 18.70 Generally 
b 13.70 Commission is not obliged to accept an ambiguous commodity 
description in a proffered amendment and will not do so here. MC-92983, 
Sub 183, Eldon Miller, Inc. Ext.—Tulsa, Okla., .... M. C. C. ...., 10-7-57, 
Div. 1. 
13.73 To Conform to Proof 
“ 13.73 Commission shall republish in Federal Register authority ac- 
. tually desired, specifying actual points of origin, and withhold issuance of 
rs certificate until elapse of 30 days from date of such republication, during 
‘4 which time any interested party may file a petition for further hearing. 
Compare 69 M. C. C. 427. MC-116467, Moffatt Trucking Ltd. Com. Car. App., 
“ ee 8, 10-23-57, Div. 1. 
ot 14. Process & Notice 
“ 14.2. Upon Applications 
“ 14.20 Generally 
14.20 Notice of application was published in Federal Register prior 
to Oct. 1, 1956, effective date of current rules, more particularly General 
Practice Rule 1.241(c) which requires notification of applicant of intention 
to appear as a protestant, thus any party could intervene at hearing without 
7 we 4: notifying applicant. MC-116164, Arrow Transp. Cont. Car. App., 
e - M. C. C. ...., 10-38-67, Div. 1. 
or 14.20 Publication in Federal Register is constructive notice to every- 
r- one, 321 U. S. 413, and failure to see that notice is not ‘good cause’”’ which 
“ will justify waiver of General Practice Rule 1.241, in connection with in- 
t. tervention when hearing is called. MC-116508, Chas. D. Woody Com. Car. 
MR, 2... Ee BG DG. 235 29 Wee, Ot. oe 
15. Parties 
15.1 Proper Parties 
15.16 Protestants 
15.16 Relief sought is based on barge competition. One of protestants 
as a contract carrier, at one time, participated exclusively in movement of 
rs this traffic. An affiliate of another has quoted towage charges to cover 
ty movement in a private barge, while others operate barges on inland water- 
d- ways. These protestants are vitally interested in disposition of these pro- 
ly ceedings and they are proper parties. Overruling of objection to their 
ie participation was proper. FSA 31613, Sulphuric Acid—Nitro, W. Va. to 


mn Jeffersonville, Ind., .... I. C. C. ...., 10-29-57, Div. 2. 
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15.3 Vicarious Representatives 
15.32 Rate Bureau 


15.32 Motor carrier’s association may appear under sec. 216(e) of 
Act. See 67 M. C. C. 51. I & S M-8890, Aluminum or Aluminum Articles 
—From or to Newport, Ark., .... I. C. C. ...., 10-8-57, Div. 2. 

15.32 Evidence submitted in support of proposal consists of a state- 
ment signed and sworn to by president of rate bureau. Nowhere of record 
does it appear that bureau represents or was authorized to represent any 
respondent in this proceeding. It erroneously designates itself respondent. 
No carrier appeared as respondent. Proposed rate found nct shown to be 
just and reasonable. I & S M-9660, Junk, etc.—Davenport, Iowa to Chicago, 
Bley ccs be CO. ©. 20s 0 BOO, UV. 8. 


16. Proof 


16.2 Burden of Proof 
16.23 I & S Proceedings 


16.23 Proposed rates will displace combinations presently applicable 
from and to same points and thus are not ‘‘new” but represent a change 
within meaning of sec. 216(g) of Act and burden of proof resides in re- 
spondent. I & S M-8890, Aluminum or Aluminum Articles—From or to 
Newport, Ark. .... 1. C. C. 2.05 10-8-57, Div. 2. 

To Same Effect: 

I & S 6757, Hats, etc.—New York, N. Y. to Memphis, Tenn., 

1. C. ©. ... 5 TO-9-6T,. Die. &. 

16.23 Burden is upon respondents to justify proposed schedules. 

I & S M-9099, Foodstuffs—Colo. to Kan. & Mo., ....1.C. C. ...., 9-25-57, 


Div. 2. 
16.3 Official Notice 
16.33 Public Records 


16.33 Official notice is taken of competitive rates published by same 
carriers which maintain rates offered for comparison by supporting shipper. 
I & S M-9704, Salt—Marysville & St. Clair, Mich. to Indianapolis, Ind., 

I. C. GC. ....-, 10-83-67, Div. 2. 
16.84 Commission Proceedings 

16.34 Each case must be decided on its own merits and on record 
therein made, and it would not be consistent with that view to consider this 
application in light of other pending sec. 5 applications involving operating 
rights in same territory or to examine annual reports of all carriers in area 
on file with Commission to determine availability of equipment in absence 
of an appropriate stipulation among parties. MC-F-6439, Helm’s Exp., Inc. 
—Pur.—Roulston Freight Lines, Inc. (Wm. Biederman, Trustee), 10-4-57, 


Div. 4. 
16.4 Witnesses 
16.40 Competency 


16.40 Nature of witness’ duties, involving close contact with sales de- 
partment, placed him in position in normal course of business to obtain 
knowledge of service needed by shipper’s customers. Found that he was 
qualified to adduce evidence in this regard. MC-92983, Sub 2038, Eldon 
Miller, Inc. Ext.—North Kansas City, Mo., .... M. C. C. ...., 10-4-57, 
Div. 1. 


16.46 Cross-Examination 


16.46 General Practice Rule 1.53 provides that request for cross- 
examination or other hearing and basis therefor shall be stated at end of 
protestant’s statement in reply. That statement contained no such request. 
In absence of changed conditions or novel circumstances which could reason- 
ably be developed only at a public hearing, protestant’s request made at 
exceptions stage of proceeding must be denied. F. D. 19536, Delaware & 
H. R. Corp. Abandonment, 9-26-57, Div. 4. 
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16.5 Testimony 
16.52 Verified Statements 


16.52 Facts contained in statement are those normally within knowl- 
edge of a railroad’s commerce agent. Certain expressions appearing near 
close of statement of facts are argumentative in nature, and will be disre- 
garded. In other respects motion to strike is overruled. I & S M-8890, 
Aluminum or Aluminum Articles—From or to Newport, Ark., .... I. C. C. 

, 10-8-57, Div. 2. 


16.52 Various documents to which objection is made were verified by 
defendants and are admissible under General Practice Rule 50. No. 81968, 
Ideal Furniture Mfg. Co. v. Chicago, R. I. & P. R. Co., .... I. C. C. 
10-7-57, Div. 2. 


16.7 Admissibility 
16.70 Generally 


16.70 Evidence offered by Watson Bros. in regard to service per- 
formed by its subsidiary, Watson Van Lines, was pertinent to issues under 
consideration, afforded support to position of parent corporation, that parent 
has an interest, financial and otherwise, in prospective competition with its 
subsidiary, and is therefore admissible. MC-116164, Arrow Transp. Cont. 
Car. App., .... M.C.C. ...., 10-28-57, Div. 1. 


16.75 Hearsay 


16.75 Exhibits were presented by a person who had no personal knowl- 
edge of matter set forth therein, contrary to General Practice Rule 1.50. 
Motion to strike granted. I & S M-9632, Nuts—Richmond to Baltimore, 
Philadelphia, & Washington, .... I. C. C. ...., 9-30-57, Div. 3. 


17. Hearing 
17.0 Requisites 


17.02 Formal Hearing 


17.02 A substantial record has been developed through use of verified 
statements; proceeding is not complex; all parties have been accorded an 
ample opportunity to be heard; and request timely filed for cross-examination 
of single witness has been honored at a hearing provided for that purpose. 
A further hearing in matter is not necessary and protestants’ delayed re- 
quest for full oral hearing at this time is unjustified. MC-F-6374, Hayes 
Freight Lines, Inc.—Control & Merger—Green Truck Lines, Inc., 9-27-57, 
Div. 4. 


17.08 Cross-Examination 


17.03 By failing to produce its witnesses for cross-examination, com- 
plainant has not fully complied with required procedural steps, thus de- 
priving defendants of full hearing. Courts have held that full hearing in- 
cludes right to cross-examine adverse witnesses. 118 F. (2d) 105; 41 F. 
Supp. 577. Accordingly, defendants’ motion to dismiss is sustained. See 
296 I. C. C. 761. No. 32045, Campbell, Wyant & Cannon Foundry Co. v. 
New York Central R. Co., .... I. C. C. ...., 10-23-57, Div. 3. 


17.2 Motions 
17.20 Generally 
17.20 The matter on brief referred to, where not supported by record, 


is argument. Motion to strike overruled. No. 32012, Class Rates—Chicago, 
Mi. to Texas, .... 1.C. ©. ...., 10-41-67, Div. 8. 


17.4 Reception of Evidence 
17.42 Objection 


(17.42 Respondent did not object to testimony at hearing; and in 
circumstances, its receipt was not improper. MC-C-1775, L. W. Simpson, 
dba Mid-States Transp. Co.—Investigation & Revocation, .... M.C.C....., 
10-3-57, Div. 1. 
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17.49 Waiver of Objections 


17.49 Examination of record shows that question asked witness was 
not ambiguous and no issue was raised on brief that transcript is in error. 
If correction of record were warranted, it should have been subject of timely 
application under General Practice Rule 1.90. MC-F-6279, McLean Trucking 
Co.—Control—Service, Inc., 10-28-57, Div. 4. 


18.3 Exceptions 
18.35 Defective 


18.35 Although failure to comply with General Practice Rules, more 
particularly sec. 1.96 thereof, is not condoned; the issues are fairly clear; 
the record small; and, in circumstances, request that applicant’s exceptions 
be rejected is denied. MC-115991, L. S. Cherry Cont. Car. App., 

mM. C. ©. ...<, 30-867, Div. 1. 


18.35 Applicant attached affidavits from various individuals, organi- 
zations and associations to its exceptions. While statements of this kind 
ordinarily will not be considered at this stage of proceeding, the application 
is unopposed, resulting in a situation in which no one is deprived of right 
of cross-examination or filing of counterstatements. MC-28348, Sub 1, 
Citizen Auto Stage Co. Com. Car. App., 9-30-57, Div. 1. 


18.35 In reply to exceptions, applicant requests that evidence be re- 
examined with view to granting certain authority. Applicant’s request in 
this respect is in nature of late-filed exceptions and is entitled to no con- 
sideration. It should have submitted such exceptions in accordance with 
Commission’s General Practice Rules if it desired consideration thereof. 
MC-115841, Sub 7, Colonial Refrigerated Transp., Inc. Ext.—Bakery Goods, 

. M.C.C. ...., 9-19-67, Div. 1. 


18.5 Reconsideration 


18.53 Successive Petitions 


18.53 Petition was denied as defective under General Practice Rule 
1.101 because, among other things, it was successive and did not set forth 
new grounds for reconsideration by Commission of its prior action, denying 
an earlier petition. MC-F-6225, Consolidated Freightways, Inc.—Control 
& Merger—Fuller-Toponce Truck Co., .... M. C. C. ...., 10-25-57, Div. 4. 


18.53 As motion for order in nature of summary judgment is sub- 
stantially same as a previous motion which was overruled, it is a successive 
pleading within meaning of General Practice Rule 1.101(f), and therefore 
will not be entertained. No. 31425, Hightower Box & Tank Co., Inc. v. 
Alabama G. S. R. Co., .... I. C. C. ...., 10-83-57, Div. 3. 


18.57 Reopening 


18.57 Applicant’s motions for further hearing, if granted, would 
permit applicant merely to amplify evidence concerning shipper’s method of 
freezing eggs, which can satisfactorily be ascertained from evidence now 
of record. In circumstances, motions are denied. MC-115991, L. S. Cherry 
Cont. Car. App., .... M. C. C. ...., 10-4-67, Div. 1. 


18.6 Relief From Decisions 


18.61 Clerical or Inadvertent Mistakes 


18.61 Upon reconsideration, findings in prior report, decided Jan. 28, 
1957, as modified by order entered July 30, 1957, further modified. MC-F- 
6064, Buch Exp., Inc.—Control—Bingaman Motor Exp. Co., Inc., 10-29-57, 
Div. 4. 
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2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.02 Motor Carriers 


20.02 Commission has no power to broaden — by rewriting it. 
MC-C-1888, B. & M. Exp., Inc. v. Bowman Transp., Inc., .... M. C. C. ...., 
10-7-57, Div. 1. 

20.08 Restriction Upon Service 


20.08 In accordance with sec. 209(b) of Act, as amended, authority 
granted hereinafter will be limited to service of single supporting shipper 
which will be named. MC-115991, L. S. Cherry Cont. Car. App., 
ee Se ee ney 10-4-57, Div. 1. 


20.08 Restriction to L.T.L. would be difficult to police and enforce 
and is unnecessary here. MC-115841, Sub 7, Colonial Refrigerated Transp., 
Inc. Ext.—Bakery Goods, .... M. C. C. ...., 9-19-57, Div. 1. 


20.09 Restriction Upon Equipment 


20.09 Restriction ‘“‘when loaded on a consignor’s trailer” is ambigu- 
ous and impracticable. Restriction imposed which limits applicant’s holding 
out to traffic in secondary movements, in truckaway service, originating at 
specific origins is sufficient to prevent applicant from diverting other avail- 
able traffic from existing carriers. Accordingly, equipment restriction will 
not be imposed. MC-4405, Sub 274, Dealers Transit, Inc. Ext.—Fort Wayne, 
We «66. ee ee Ss ee ey 9-30-57, Div. 1. 


20.1 When Interstate Franchise Required 
20.12 Exempt Operations 


20.12 Since it appears that applicant will transport frozen whole 
eggs and frozen and fresh dressed poultry in same vehicle and at same time 
with nonexempt frozen egg yolks and frozen egg albumen, authority is re- 
quired also to transport those commodities. MC-115991, L. S. Cherry Cont. 
Cam. Bam, .... BO. Gi, on ccy BRST, DF. 1. 


20.12 No authority is necessary to transport mail when transported 
under contract with Post Office Department or where a carrier is operating 
as a subcontractor with approval of that Department. MC-28348, Sub 1, 
Citizen Auto Stage Co. Com. Car. App., 9-30-57, Div. 1. 


20.14 Railroad Relocations 


20.14 Purpose of application is to provide new segment of main line 
in lieu of one which will be destroyed by construction, use and operation 
of dam and reservoir. Under circumstances, applicant has no alternative 
but to relocate line if it is to continue in service. However, certificate 
granted should not be interpreted as condoning action of applicant in com- 
mencing construction without first obtaining Commission authorization. 
F. D. 19855, Missouri Pac. R. Co. Abandonment, 10-8-57, Div. 4. 

20.15 New Railroad Operations 


20.15 In event any of carriers acquire abandoned property of On- 
tario, consisting either of terminal tracks or main line, in order to con- 
tinue service to points which they have been serving under temporary 
emergency orders of Commission under authority of court, it is assumed 
that they will file an appropriate application under sec. 1(18) of Act. F. D. 
19861, New York, O. & W. Ry. Co. Receivers Abandonment, 10-10-57, Div. 4. 


20.2 Administrative Policies 
20.20 Generally 


20.20 It is not Commission’s policy to restrict grants of authority to 
transportation of LTL freight; and a grant of authority not so restricted 
would enable applicant to compete with numerous existing carriers, not 
only for transportation of small shipments but for more lucrative TL 
freight as well. MC-107107, Sub 79, Alterman Transport Lines, Inc. Ext.— 
New York, N. Y., Commercial Zone, 10-21-57, Div. 1. 
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20.22 Limited Term Certificates & Permits 


20.22 Grants of authority to transport dangerous explosives by limit- 
ing authority, in point of time, to a period expiring five years from ef- 
fective date thereof. See 64 M. C. C. 299. MC-66562, Sub 1872, Railway 
Exp. Agency, Inc., Ext.—Cincinnati, Ohio, 9-25-57, Div. 1. 


To Same Effect: 


MC-80430, Sub 81, Gateway Transp. Co. Ext.—Camp McCoy, Wis., 
9-19-57, Div. 1. 

MC-66562, Sub 1873, Railway Exp. Agency, Inc. Ext.—Newark, N. J., 
9-25-57, Div. 1. 


Wallace, Idaho, Sub 1332, 9-25-57, Div. 1. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Proof of public need for service is not exclusive property of any 
applicant. MC-110815, Sub 4, Felts Transport Corp. Ext.—Hugheston, 
W. Va., 9-30-57, Div. 1. 


20.31 Priority 


20.31 Priority of filing applications may become important where, as 
here, everything else is equal and volume of traffic involved is shown to be 
insufficient to support two operations. MC-1103815, Sub 4, Felts Transport 
Corp. Ext.—Hugheston, W. Va., 9-30-57, Div. 1. 

20.31 As between two applicants, there was a difference of a few 
days in filing, Nov. 30 and Dec. 10, 1956; and in any event, the application 
of opposing carrier, filed last, was granted on May 23, 1957. See 27 M.C. C. 
364, 370. MC-531, Sub 75, Younger Bros., Inc. Ext.—Petrocarbon Chemi- 
ae ae 10-29-57, Div. 1. 

20.32 Home Territory 


20.32 Terminal of one applicant is reasonably close to origin refinery; 
proposed operation will integrate well with its present operations; and it is 
currently transporting petroleum products to points in destination State, 
whereas, other applicant now has no interstate authority in that State. 
MC-109640, Sub. 15, Bice Truck Lines, Inc. Ext.—Wyo., .... M. C. C. 
10-18-57, Div. 1. 


20.34 Multiple Authority 


20.34 Probable annual tonnage of somewhat over 2,000 tons, moving 
primarily during a three-month period, appears to warrant grant of au- 
thority to both applicants. Rapid service on short notice is required by 
Department of Army; and grant of authority to two carriers is not unrea- 
sonable in circumstances. MC-80430, Sub 81, Gateway Transp. Co. Ext.— 
Camp McCoy, Wis., 9-19-57, Div. 1. 


21. Nature & Extent of Operations 
21.0 Generally 


21.01 Ambiguous Authority 


21.01 Phrase, “in truckload lots,’’ is set off by two commas, and it 
follows a series of words, which series modifies term ‘general commodi- 
ties.”” It is impossible, grammatically, to state categorically either that 
“in truckload lots” is a part of series of modifying words, or is instead a 
modifier of series itself, because in English language, comma performs s0 
many different functions. Certificate is sufficiently ambiguous for resort 
tc its antecedents to resolve ambiguity. MC-C-1888, B. & M. Exp., Inc. v. 
Bowman Transp., Inc., .... M. C. C. ...., 10-7-57, Div. 1. 


21.02 Duplication—Generally 


21.02 Nonduplicating clause imposed to preclude creation of dupli- 
cating operating rights. MC-43716, Sub 22, Bigge Drayage Co., Ext.— 
Special Equipment, 10-31-57, Div. 1. 
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21.1 Type of Operation 
21.11 Common Carrier 


21.11 As a common carrier, applicants are required and will be ex- 
pected to serve public indiscriminately. MC-116069, R. L. Schmitz & Chas. 
G. Olsen Com. Car. App., 10-21-57, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 In instances where transportation of property in public and 
private carriage has been approved, conditions calculated to reduce or pre- 
vent possibility of undesirable practices or detrimental results flowing from 
such combined operations have generally been imposed. Conditions requir- 
ing that public carriage be conducted separately from applicant’s other 
business activities and separate accounting systems be maintained are neces- 
sary and desirable in public interest and will be imposed here. MOC-116339, 
Sub 1, J & M Enterprises, Inc. Com. Car. App., 10-28-57, Div. 1. 


21.3 Routes Operated 
21.32 Off-Route Points 


21.32 TL shipments were picked up at shippers’ places of business 
and then transported directly to destination over petitioner’s regular routes. 
Manifestly, this service is in nature of regular-route operation with service 
at vii-route points located within designated areas surrounding New York 
City, Philadelphia and Washington. MC-69281, Davidson Transfer & Stor- 
age Co.—Modification of Certificate, 10-23-57, Div. 1. 


21.33 Irregular Routes 


21.33 Regular-route authority is sought; however, proposed opera- 
tion has none of characteristics of a regular-route operation. Accordingly, 
authority granted to operate over irregular routes. MC-58885, Sub 16, At- 
lanta Motor Lines, Inc. Ext.—Ga. & N. Car., 9-30-57, Div. 1. 


21.4 joinder of Authority 
21.40 Generally 


21.40 Point of interchange must be a common point authorized to be 
served by both carriers. 51 M. C. C. 461; 52 M. C. C. 675; 64 M. C. C. 361; 
and 68 M. C. C. 553. MC-F-6269, Belger Cartage Service, Inc.—Pur. (Por.) 
—H. J. & Grace L. Uhl, 10-10-57, Div. 4. 


21.41 Radial Cross-Hauls 


21.41 In order to perform single-line service, applicant must trans- 
port traffic from some tacking point in radial area embraced in grant which 
it here seeks to have altered by removal of T. L. restriction, to one of five 
base points in that authority, and thence out from that base point to some 
other tacking or common point in radial area. Such cross-haul use of ap- 
plicant’s radial authority is unauthorized. 53 M. C. C. 353; 43 M. C. C. 
277; 17 M. C. C. 723. MC-C-1888, B. & M. Exp., v. Bowman Transp., Inc., 
sve Be eb Ge sae ee, ee 


21.41 Petitioner must first proceed to base points of its authorized 
radial territories before it may serve any point within authorized corre- 
sponding radial areas, for base point is only place where a joinder or tack- 
ing with its regular-route operations can be made. MC-69281, Davidson 
Transfer & Storage Co.—Modification of Certificate, 10-23-57, Div. 1. 


21.42 Restrictions 


21.42 Authority granted subject to certain restrictions against tack- 
ing so that certain completely new operations cannot be performed. MO- 
102616, Sub 617, Coastal Tank Lines, Inc. Ext.—Delaware City, Del., .. 
me. GG « se es 10-25-57, Div. 1. 
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21.5 Points Authorized 
21.59 Commercial Zones—Specific 


21.59 Respondent is authorized to serve New York City; however, in 
absence of a special authorization in his permit, respondent is without 
authority to render described service to N. J. points. See 54 M. C. C. 21 at 
pages 90 to 92 for special rule, further clarified in 61 M. C.C. 9. L&S8 
M-9657, Plumbers’ Goods—Ford City, Penna. to N. J., .... I. C. C. ...., 
10-17-57, Div. 2. 


21.6 Equipment Operated 
21.63 Flatbed 


21.63 Ordinary flatbed trailers are not special equipment. 48 M. C. C. 
413 and 54 M. C. C. 801. MC-29886, Sub 88, Dallas & Mavis Fwdg. Co., 
Inc. Ext.—Galion, Ohio, .... M. C. C. ...., 9-25-57, Div. 1. 


21.7 Service Authorized 
21.70 Generally 


21.70 There is no material difference between meaning of ‘‘truck- 
load lots’’ and ‘“‘truckload shipments.” 62 M. C. C. 164. Weight or size 
of shipment alone cannot be sole criterion; but when quantity substantially 
fills carrying capacity of vehicle ordinarily used in intercity transportation, 
it is generally considered a T.L., and L.T.L. when substantially below car- 
rying capacity. 34 M. C. C. 87. 


Overflow shipment transported in second vehicle should be considered 
part T.L. shipment rather than separate L.T.L. shipment since T.L. service 
is being rendered. 

Consolidated multiple shipments moving under volume rates are still 
L.T.L. shipments. 51M. C. C. 205; 210; 51 M. C. C. 113; and 34 M. C. C. 
87. MC-C-1888, B. & M. Exp., Inc. v. Bowman Transp., Inc., .... I. C. C. 
oes sy BOOT—E4, Eee. i. 


21.71 Class of Patrons 


21.71 Certificate authorizing transportation of “such commodities as 
are used or sold by dealers in five-and-ten-cent store merchandise’”’ includes 
manufactured tobacco products. Such a certificate does not restrict holder 
to transportation of commodities to or carried for class of person or busi- 
ness named. See 62 M. C. C. 106. MC-116008, Archie’s Motor Freight, 
Inc.—Interpretation of Certificate, .... M. C. C. ...., 10-3-57, Div. 1. 


21.72 Kind of Shipment 


21.72 No authority is required for transportation of rejected ship- 
ments on return. MC-109640, Sub 15, Bice Truck Lines, Inc. Ext.—Wyo., 
esos Be ©. Be sco og RRs, wee. i. 


21.72 Since no special equipment or handling is required either for 
loading, unloading or over-the-road transportation, the lighter rollers and 
graders lawfully may not be transported by heavy haulers whose authority 
is confined to movement of commodities requiring use of special equip- 
ment or handling. MC-29886, Sub 88, Dallas & Mavis Fwdg. Co., Inc. Ext. 
—Galion, Ohio, .... M.C. C. ...., 9-25-57, Div. 1. 


21.77 Auxiliary & Supplement Rail Service 


21.77 Except as to four points which are not rail stations, there are 
no special or unusual circumstances shown which would warrant a departure 
from policy stated in 40 M. C. C. 457 and 55 M. C. C. 567, requiring modifi- 
cation of operating rights involved so as to limit motor-vehicle service ofa 
railroad or a railroad affiliate, acquired by purchase, to that which is auxili- 
ary to, or supplemental of, rail service. Findings conditioned to require 
rights acquired shall be restricted to service as adjunct of railroad. MC-F- 
6172, Santa Fe Trail Transp. Co.—Pur. (Por.)—U. L. Brooks & J. C. Pitts, 
wer. YS are 10-11-57, Div. 4. 
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21.78 Substituted Service 


21.78 In order that integrated service may be performed, restrictions. 
imposed on proposed routes should, insofar as feasible, be the same or simi- 
lar to those on existing routes which they join, unless evidence shows that 
cther restrictions are needed to protect operations of existing carriers. 
MC-107500, Sub 11, Burlington Truck Lines, Inc. Ext.—lIowa & Mo. Points, 
10-3-57, Div. 1. 


21.8 Conversion of Operation 
21.82 Irregular to Regular 


21.82 In proceeding involving conversion of applicant’s irregular- 
route authority to regular-route authority, as in any other in which new 
operating rights are sought, applicant must establish that authority is re- 
quired by present or future public convenience and necessity. 


Whenever in normal development and growth of an irregular-route 
service, movement of traffic between particular points becomes so constant 
in point of time and of such volume as to suggest public need for an added 
regular-route service between such points, the carrier finding itself in such 
a situation may, if it acts promptly, show such operations as evidence tend- 
ing to establish that regular-route service is required by public convenience 
and necessity. 47 M. C. C. 23. MC-85880, Sub 1, S. W. Belnap Ext.—Las 
Vegas, Nev., 10-8-57, Div. 1. 


22. Commodity Authority 
22.0 Generally 


22.00 Intended Use 


22.00 Intended use test should not be applied to determine whether 
term ‘“‘structural steel’’ includes steel channels. Reliance should be placed 
upon trade and industry meaning of term. 67 M. C. C. 391. MO-C-1775, 
L. W. Simpson, dba Mid-States Transp. Co.—Investigation & Revocation, 

§ , 10-3-57, Div. 1. 


22.01 Interpretation 


22.01 Holder of a certificate is not restricted to specific traffic which 
it had or anticipated obtaining at time certificate was granted. 53 M. C. C. 
411. MC-116008, Sub. 1, Archie’s Motor Freight, Inc.—Interpretation of 
Certificate, .... M. C. C. , 10-3-57, Div. 1. 


22.02 Trade Names 


22.02 It is not Commission practice to authorize transportation of com- 
modities by their trade name. Applicant authorized to transport grading 
and excavating equipment instead of ‘“‘Gradalls,’’ but grant of authority 
limited, insofar as point of origin is concerned, to site of supporting ship- 
per’s plant. MC-111320, Sub 25, Curtiss Keal Transport Co., Inc. Ext.— 
New Philadelphia, Ohio, .... M. C. C. , 10-28-57, Div. 1. 


22.06 Descriptions 
22.06 Communication shelters described are embraced within com- 
modity description “prefabricated buildings,’’ as employed in protestant’s 


certificates. MC-52657, Sub 487, Arco Auto Carriers, Inc. Ext.—Communica- 
tion Shelters, .... M. Cc. C. , 10-29-57, Div. 1. 


22.3 Rough Products of Mines 


22.34 Crude Petroleum & Asphalt 


22.84 Authority to transport asphalt includes asphalt cut-backs and 
asphalt emulsions, the latter being merely dilutions of former. MC-107871, 
Sub 6, Bonded Freightways, Inc. Ext.—Asphalt, in Bulk, in Tank Vehicles, 
soae oe , 9-80-57, Div. 1. 
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22.5 Semi-Processed Material 
22.53 Vegetable & Animal Oils & Grease 


22.53 Authority to transport vegetable oils includes both crude and 
refined products. MC-112020, Sub 20, Commercial Oil Transport Ext.—N. 
Miox., .... 9. GC. CG. ...-, 3080-67, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Purification processes used by shipper are not of such nature as 
to convert raw fish oil into liquid chemical within meaning defined in 63 
M. C. C. 677. MC-106965, Sub 82, M. I. O’Boyle & Son, Inc. Ext.—Fish Oil, 
i cwe Mile Me Me. 00s co DE, Beh oe 
22.55 Lumber 

22.55 


In 49 M. C. C. 561, 565, it was held that “lumber” includes ply- 
wood. 


By same token, ‘“‘heavy timbers” include laminated timbers, which 
are constructed by layers of wood in a manner similar to that in which 
plywood is made but not which are otherwise shaped for particular uses. 
Wooden shapes for specific uses built up of laminated wood according to 
buyer’s classification, or even in stock forms, are wood products and not 
lumber as that term is used in the industry. MC-96607, Sub 3, Murrell & 
Burrell Rucker Ext.—Laminated Wood, .... M. C. C. ...., 10-3-57, Div. 1. 


22.6 Industrial Manufactures 
22.61 Iron & Steel Articles 


22.61 Insofar as respondent’s certificates authorize transportation of 


structural steel, they do not authorize transportation of steel lathing and 
grounds, wrought pipe, steel forms to be used or reused for concrete con- 
struction, steel sheets, steel stampings & steel wire. MC-C-1775, L. W. 
Simpson, dba Mid-States Transp. Co.—Investigation & Revocation, 


Mm. C. ©. 2.05 1O-OST, Tv. 1. 
22.64 Construction Material 


22.64 Construction ‘materials’ are those things, such as shipper here 
manufactures, which actually become a part of a structure or finished 
product. “Equipment” and ‘supplies’ are those things used or consumed 
in construction or manufacture of structure or product other than those 
which become a part of it, such as forms for pouring of concrete, construc- 
tion machinery, such as graders or hoists, and fuel for such machinery. 
51 M. C. C. 103, 106-7; 62 M. C. C. 586, 588; 53 M. C. C. 530, 533. MC- 
96607, Sub 38, Murrell & Burrell Rucker Ext.—Laminated Wood, .... 
mm. CO. 6. «2.5 3-e-et, Get. 5. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 Authority to transport canned spaghetti and spaghetti products 
does not include combination packages containing spaghetti; pizza pie mix; 
table sauces; spaghetti, macaroni and ravioli prepared; nor meats, chili 
con carne and beef stew, canned or preserved, among others transported in 


the past under that authority. MC-110190, Sub 36, Penn-Dixie Lines, Inc. 
Ext.—Milton, Penna., 10-22-57, Div. 1. 


22.9 Miscellaneous Manufactures 
22.95 Textiles 


22.95 Shipper’s plant is engaged only in manufacture of rayon and 
other synthetic textiles; and a grant of authority to transport synthetic tex- 
tile products would more adequately describe commodities which shipper 
produces and which applicant expects to transport than proposed descrip- 
tion of ‘rayon and synthetic products,” which is too broad. Under latter 
description bulk liquid commodities and many non-textile synthetics of any 
class could conceivably be transported. MC-59678, Sub 1, Textile Transp., 
Inc. Ext.—Rayon, .... M. C. C. ...., 9-27-57, Div. 1. 
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23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Concerning applicant’s financial fitness, while it operated for a 
period of approximately eight months under temporary authority at only a 
slight profit, many of expenses incurred during that period are of non- 
recurring nature while others may be attributed to cost of commencing new 
business venture. MC-115999, Sub 1, Davis Bros. Motor Transport, Inc. 
Com. Car. App., 10-22-57, Div. 1. 


23.5 Relation to Patron 
23.51 Captive Carriers 


23.51 Applicants are a dealer for supporting shipper; however, latter 
company’s dealers are located in different areas and apparently there is little 
competition between them. There is no indication that proposed operation 
will be subsidized by private-carrier operation nor that separate operation 
of two enterprises will not be maintained. Appropriate conditions will be 
imposed to insure such separation. MC-115966, J. B. Hall & G. W. Monroe 
Com. Car. App., 10-23-57, Div. 1. 


23.6 Unauthorized Operations 
23.62 Good Faith 


23.62 Evidence is insufficient to justify finding that applicant has 
wilfully conducted unauthorized operations or violated state laws to such 
an extent as to show it is not fit and able properly to conduct proposed opera- 
tion. There is no intention thereby to condone any past unlawfulness and 
applicant is admonished to refrain from any illegal practices in future. 
MC-115923, Sub 1, Chancey Bros. Truck Line Ext.—Lumber, .... M. C. C 
..«e, 10-7-57, Div. 1. 


23.62 There is nothing to indicate that applicant has wilfully refused 
tc abide by Act or regulations. Under circumstances, although past un- 
authorized operations are not condoned, they are not such as to constitute 
bar to grant of authority herein if such grant is otherwise warranted by 
evidence. MC-C-1988, Wm. L. Prickett—Investigation of Operations, .... 
M.C.C. ...., 10-8-67, Div. 1. 


23.62 Although there is some doubt as to lawfulness of applicant’s 
leasing arrangement, evidence does not establish wilful violation of law; 
and finding of unfitness, which would deprive public of needed service, is 
not warranted. MC-79695, Sub 17, Steel Transp. Co., Inc. Ext.—Nonferrous 
Metal, 9-30-57, Div. 1. 


23.63 Reformation 


23.63 Upon being advised by counsel that its operations were unlaw- 
ful, applicant immediately discontinued them. Although such unauthorized 
operations are not condoned, they are not necessarily bar to granting of ap- 
plication, especially where, as here, they have not been shown to have been 
wilful. MC-116467, Moffatt Trucking Ltd. Com. Car. App., .... M. C. C. 
...-, 10-23-57, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Inspection of lessee’s vehicle by an employee of lessor violates 
Rule 207.4(c) of Commission’s leasing regulations (see 68 M. C. C. 553, 
562), and is contrary to view expressed in answer to question 16 of Admin- 
istrative Ruling 103 of Commission’s bureau of motor carriers. Fact that 
present inspection practices appear unlawful does not require that available 
service be ignored in this proceeding, because matter is one which can 
readily be corrected; and it is assumed necessary corrections will be made. 
MC-107107, Sub 84, Alterman Transport Lines, Inc. Ext.—Terre Haute, Ind., 

. 8. C.C. 2.2, 9-80-67, Div. 1. 
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24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Evidence of need for transportation of house trailers in sec- 
ondary movements is difficult to obtain because of nonrepetitive character 
of traffic; nevertheless, applicant has failed to carry burden of proof and 
to establish that existing motor carriers cannot or are not a serv- 
Sheet De oe G. W. Bortz Com. Car. App., .... M. C. coees 

Vv. 


24.01 In absence of more definite information as to authority and 
willingness of connecting carriers to participate in such movements, there 
is nothing upon which to base a conclusion that through service is actually 
available or that it may be considered as adequate. MC-29886, Sub 88, 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Galion, Ohio, .... M. C. C. ...., 
9-25-57, Div. 1. 


24.01 Destination territory in southern N. Mex., involved here, al- 
though broad, is sparsely populated and applicant has demonstrated present 
and future need for its service to enough specific points in that area to 
warrant grant of authority to serve entire area. MC-111401, Sub 73, Groen- 
dyke Transport, Inc. Ext.—N. Mex., 9-27-57, Div. 1. 


24.01 Before authority may be granted for institution of new service 
of type proposed, applicant must establish that existing service is inade- 
quate or in some respect unsatisfactory. MC-111401, Sub 74, Groendyke 
Transport, Inc. Ext.—Flour in Bulk, 10-18-57, Div. 1. 


24.01 An applicant for new operating authority has burden of prov- 
ing that real need for proposed service exists, and that presently-authorized 
carriers cannot or will not meet reasonable needs of shippers. MO-116271, 
Ted Harpool & R. C. Ramsay Com. Car. App., .... M. C. C. » 9-25-57, 
Div. 1. 


24.01 In absence of any showing that combined services of existing 
motor carriers to points in certain states are inadequate in any way, au- 
thority for an additional service to such states may not be consistently 
granted. MC-30837, Sub 209, Kenosha Auto Transport Corp. Ext.—Lift 
Trucks from El Monte, Calif., .... M. C. C. , 9-30-57, Div. 1. 


24.01 Burden of proof is upon applicant to prove by clear and con- 
vincing evidence that need exists for proposed service which cannot and 
will not be provided by existing carriers. MC-55776, Sub 7, Mid-America 
Highway Exp., Inc. Ext.—Toledo, Ohio, .... M. C. C. » 10-28-57, Div. 1. 

24.01 Mere absence of motor carrier service is not, standing alone, 
sufficient justification for granting an application to institute such service. 
MC-92988, Sub 174, Eldon Miller, Inc. Ext.—Fats & Oils, Memphis, Tenn., 
9-30-57, Div. 1. 


24.01 Before Commission may grant operating authority to an ap- 
plicant, it is incumbent upon such applicant to establish definite and sub- 
stantial need for service proposed and reasonably certain prospect that 
such service will be utilized. 


Although proof in a case involving future rather than present need 
must necessarily be somewhat less certain and definite than where present 
need is shown to exist, nevertheless, there must be something other than 
mere conjecture to support conclusion that proposed service would be 
needed and used and probable scope and extent of such need and use. 
MC-103998, Sub 77, Morgan Drive-Away Inc. Ext.—Prefabricated Houses 
from Los Angeles County, Calif., 9-30-57, Div. 1. 

24.01 Applicants seeking authority to serve plant not yet completed 
must, of necessity, base their proof of need on estimates and evidence of 
future shipments to be made to points in proposed destination territory. 
It would be placing undue burden upon them to require them to obtain 
exact figures of production and distribution such as is necessary in a case 
in which an applicant is seeking to serve a plant already in production. In 
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such circumstances, proof which indicates concrete plan of action under 
which it can reasonably be ascertained that shipper will have sufficient 
volume moving to considered points to support amount of service which 
applicants seek to provide is entitled to weight. MC-31444, Sub 41, Schrei- 
ber Trucking Co., Inc. Ext.—Cumberland, Md., .... M. C. C. , 10-7-57, 
Div. 1. 


24.03 Contract Carriage 


24.03 Burden of proving that new operation is in public interest is 
upon applicant; and in order to sustain that burden it must demonstrate 
that existing service is inadequate to meet needs of shipping public. Appli- 
cant has not sustained its burden of proving that inadequacies of existing 
service, if any, are within control of existing carriers, or that he would be in 
a position to improve existing service. MC-106608, Sub 1, L. C. Reynolds 
Ext.—Canadian Border, 9-30-57, Div. 1. 


24.04 Parallel State Authority 


24.04 In absence of special circumstances, a certificate granting inter- 
state authority duplicating properly registered intrastate authority or intra- 
state authority which can be registered, will not be granted, for reasons set 
forth in Day case 53 M. C. C. 672. Principle underlying Day case is pre- 
vention of creation of potential plurality of operating rights where only one 
operating right should exist. MC-59124, Sub 4, G. P. & C. E. Maiers Ext. 
—Mayville, Mich., .... M. C. C. , 10-1-57, Div. 1. 


24.06 Registered Truck Operation 


24.06 Applicability of second proviso is dependent upon concurrence 
of following three requirements: (1) carrier must be lawfully engaged in 
operating solely within a single-state; (2) in such state, there must be a 
board having power to grant certificates of public convenience and neces- 
sity authorizing intrastate operations, and (3) carrier must have obtained 
such a certificate. Because of petitioner’s employment as general traffic 
manager of multiple-state carrier, he does not satisfy first requirement. 


Holder of authority as a motor common carrier in Mo., who was at 
same time in employ of a multiple-state carrier, found to have failed to 
establish that his operations in interstate and foreign commerce were within 
partial exemption provided by second proviso of sec. 206(a) of Act. MO- 
99506, H. M. Sandhaus—Eligibility—Second 
10-28-57, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper requires type of service which it has been unable to 
obtain from existing carriers. Because of this, it has leased equipment 
and has operated it in private carriage. Granted. MC-101280, Sub 9, 
Francis Black Ext.—Lumber, 10-24-57, Div. 1. 


24.09 No motor carrier service is shown to be available; and, since 
shipper has only used private carriage, no traffic would be diverted from 


existing carriers as result of grant of herein. Granted. MC-116241, Sub 1, 
Clare & Wendall Gibbard Com. Car. App., 9-25-57, Div. 1. 


24.1 Patron Need 


a e208 . . * eee eo 


24.10 Requisite Proof 


24.10 As part of shipping public, shipper here is entitled to motor 
common carrier service reasonably adequate to meet its demands and needs 
cf its customers. Compare 46 M. C. C. 599. MC-102616, Sub 686, Coastal 
Tank Lines, Inc. Ext.—Neb., .... M. C. C. , 10-28-57, Div. 1. 


24.10 Evidence consisting as it does of general statements that ship- 
per has sold trailer camps to customers making geophysical explorations 
at various points in western states is too vague and general to establish 
extent of need. Denied. MC-4405, Sub 277, Dealers Transit, Inc. Ext.— 
Denver, Colo., .... M. C. C. , 9-30-57, Div. a 
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24.10 Before operating authority will be granted to transport com- 
modities from plant that has not yet been constructed, the date such plant 
will be in production should be reasonably ascertainable and not too remote. 
Land on which plant is to be constructed had been purchased, though con- 
struction had not commenced on Jan. 17, 1957, date of hearing, it was 
being delayed awaiting spring. Shipper expected plant to be in production 
in spring of 1958. In circumstances, application was premature. MOC-111- 
320, Sub 27, Curtis Keal Transport Co., Inc. Ext.—Hudson, Ohio, 

M. C. C. ...., 10-17-67, Div. 1. 


24.11 Preferences or Desire 


24.11 Mere preference of shipper for services of a particular carrier, 
in absence of compelling reasons to contrary, is not sufficient grounds for 
granting of authority to a carrier to institute new operation. MC-115309, 
Sub 4, Transport Service Ext.—Road Oil, 10-22-57, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Despite professed need for service, shipper has failed to utilize 
authorized services of opposing carriers. Unless and until existing service 
has been shown to be inadequate or unsatisfactory for shipper’s reasonable 
transportation requirements, no additional authority can be granted. MC- 
a Sub 84, Alterman — Lines, Inc. Ext.—Terre Haute, Ind., 
sa es & , 9-30-57, Div. 


24.13 It pa not appear that shipper has made any attempt to in- 
vestigate or utilize existing motor-carrier service. Denied. MOC-116164, 
Arrow Transp. Cont. Car. App., .... M. C. C. , 10-28-57, Div. 1. 


24.13 Practically all shippers who support application have either 
never tried certain of existing service or have not utilized such service in 
recent past. Denied. MOC-35380, Sub 1, S. W. Belnap Ext.—Las Vegas, Nev., 
eae Me te Me , 10-8-57, Div. 1. 


24.13 In saiieie of considerable cost of specialized equipment neces- 
sary to transport shipper’s products and seasonal use thereof, additional 
service should only be authorized where there is a clear showing that exist- 
ing carriers are unable or unwilling to provide required service, and that 
shipper, after having made a reasonable effort to do so, has been unable 
to obtain satisfactory service. Evidence falls short of showing that sup- 
porting shipper has made reasonable effort to utilize services of existing 
common carriers. MC-112617, Sub 26, Liquid Transporters, Inc. Ext.— 
Columbia Park, Ohio, .... 5 ce aoe , 10-4-57, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 There is total of five terminals capable of supplying equipment 
in these communities reasonably near considering type of commodity in- 
volved (house trailers). Denied. MC-116463, G. W. Bortz Com. Car. App., 
on se ee , 9-30-57, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Variety of products which shippers produce coupled with their 
avowed intention of increasing their sales campaigns in N. Mex. when ade- 
quate motor-carrier service becomes available, support grant of petroleum 
and petroleum products generally. MC-111401, Sub 73, Groendyke Trans- 
port, Inc. Ext.—N. Mex., 9-27-57, Div. 1. 


24.15 Record is convincing that shippers need an expanded destina- 
tion territory for marketing their products. Limiting destinations to con- 
form to shipments which have moved in past in view of growth and develop- 
ment of industry in general would not be warranted. MC-531, Sub 75, 
Younger Bros., Inc. Ext.—Petrocarbon Chemicals, .... M. C. C. ...., 
10-29-57, Div. 1. 
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24.2 Traffic Available 
24.23 Possibly 


24.23 Shipper’s expectancies of its future needs for service are too 
uncertain and of too general a nature to support further grant of authority. 
MC-106965, Sub 100, M. I. O’Boyle & Son, Inc. Ext.—Edible Oils, 10-17-57, 
Div. 1. 


24.24 Contingently or Speculatively 


24.24 Shipper’s inability to estimate its anticipated volume to points 
in one state is indicative of a lack of reasonable expectancy; and evidence 
as to this phase of application is too speculative to support grant of au- 
thority. MC-107871, Sub 6, Bonded Freightways, Inc. Ext.—Asphalt, in 
Bulk, in Tank Vehicles, .... M. C. C. , 9-30-57, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Without departing from general proposition that reasonableness 
of rates is not an issue in public convenience and necessity proceedings, and 
that if rates are too high, an adequate remedy is available under sec. 216 
ef Act, concluded that authority should be granted here. Protestants 
have never operated under pertinent authority although they have held 
such authority for several years; their rates have not and will not move 
the traffic; and to this extent available motor carrier service is inadequate 
to meet shipper’s requirements. MC-1141238, Sub 6, H. R. Ewell Ext.— 
Philadelphia, Penna., .... M. C. C. , 9-30-57, Div. a 


24.4 Adequacy of Facilities 
24.46 Special Truck Equipment 
24.46 Record indicates that protesting carriers do not have suitable 


dump-type equipment to transport these waste materials; and no evidence 
to contrary was produced by them at hearing. Granted. MC-116414, Sub 
1, Wm. G. McCrossen Com. Car. App., 10-24-57, Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 When compared with abundance of service available, com- 
plaints of shippers are relatively few, in view of volume of traffic handled 
and number of movements involved, and do not establish inadequacy of 
existing service. MC-35380, Sub 1, S. W. Belnap Ext.—Las Vegas, Nev., 
wre , 10-8-57, Div. 1. 


24.51 Emergency Shipments 


24.51 While need for service is presently limited to a three-month 
period in summer, when camp is active, this need recurs each year and is 
something more than a mere emergency need. In such circumstances, ship- 
pers should not be required to rely for their transportation service on suc- 
cessive grants by Commission of temporary or emergency authorities, but 
they are, instead, entitled to have available reasonably certain service 
through authorized carriers. It should be observed also that Camp McCoy 
could be reactivated on a permanent basis at any time. MC-80430, Sub 81, 
Gateway Transp. Co. Ext.—Camp McCoy, Wis., 9-19-57, Div. 1. 


24.53 Railroad 


24.53 Rail service is not enough as a number of shippers’ customers 
are not located on rail lines. MC-111401, Sub 73, Groendyke Transport, 
Inc. Ext.—N. Mex., 9-27-57, Div. 1. 


24.53 Some of shippers’ warehouses and customers are not located on 
rail sidings; and a service is needed which will provide multiple pickup 
and split-deliveries of L.C.L. quantities. MC-110190, Sub 42, Penn-Dixie- 
Lines, Inc. Ext.—La. & Texas, .... M. C. C. , 10-22-57, Div. 1. 
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24.55 Motor Truck—Common Carrier 


24.55 Fact that shippers’ witnesses could not recall any solicitation 
by opposing motor carrier and rejection on one occasion by shipper of tank 
truck furnished by that carrier are insufficient, standing alone, to warrant 
conclusion that such carrier is unable or unwilling to meet their transporta- 
tion requirements. MC-112815, Sub 1, Saracco Trucking Co., Inc. Com. 
Car. App., .... M. C. C. , 10-3-57, Div. 1. 


24.58 Motor Truck—Contract Carrier 


24.58 Although it is not incumbent upon supporting shippers to nego- 
tiate satisfactory contracts with opposing contract carrier, an opposing com- 
mon carrier has furnished sufficient proof of adequacy of existing service. 
MC-50069, Sub 182, Refiners Transport & Term. Corp. Ext.—East Chicago, 
Ind., 10-4-57, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 With few exceptions testimony of supporting shippers respect- 
ing alleged delays on shipments tendered an opposing carrier is vague and 
indefinite and, in most instances, was not supported by documentary evi- 
dence. Denied. MC-87689, Sub 5, Inter-City Truck Lines, Limited Ext.— 
Port Huron, Mich., 9-30-57, Div. 1. 


24.65 Semi-Processed Material 


24.65 While the opposing rail carriers will transport the bulk of the 
considered traffic, shipper has shown a need for the proposed motor carrier 
service for the following reasons: (1) to afford a more expeditious service 
than that provided by rail for emergency shipments; (2) to enable it to 
compete more effectively with rival concerns; (3) to serve customers lo- 
cated at off-rail points and those who do not have adequate storage facili- 
ties for handling, or requirements for, bulk shipments in carload quantities; 
and (4) to accommodate those consumers who desire to maintain low in- 
ventories. In the latter instances, applicant is able to provide suitable 
equipment for making split-deliveries to several customers from the same 
tank vehicle. No comparable service is presently available by rail. In the 
circumstances, rail service, standing alone, cannot meet all of the reasonable 
transportation requirements of the supporting shipper. MC-112497, Sub 84, 
Hearin Tank Lines, Inc. Ext.—Lemoyne, Ala., 9-30-57, Div. 1. 


24.68 Necessaries 


24.68 Opposing carrier is authorized to perform proposed service. 
All L.T.L. shipments from whatever origin are transported to its terminal 
at Long Island City, N. Y., where they are unloaded, assembled and consoli- 
dated with other L.T.L. shipments from other points, and reloaded into other 
vehicles for transportation to destination. Shippers are adverse to use of 
such service, as it means more handling and a distance of some 800 more 
miles additional travel. It has never solicited traffic, and grant here would 
not divert material traffic from it. In circumstances, need has been shown 
for proposed operation. MC-35890, Sub 9, Blodgett Uncrated Furniture 
Service, Inc. Ext.—Direct Service to Seven States, .... M. C. C. ...., 
9-25-57, Div. 1. 


24.7 Single-Line Service 
24.79 Bus Service 


24.79 Direct single-line bus service between all points or over all 
routes cannot be expected. Absence here of an identical existing service 
does not, in itself, show need. MC-115487, Sub 1, George Bell Com. Car. App. 
—Chester, Penma., .... M. C. CG. , 10-23- 57, Div. 1. 
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24.8 Particular Type of Freight Service 
24.81 Small Shipments 


24.81 It is shown conclusively that inherent advantages in motor car- 
rier service as to speed, flexibility, and ability to handle small lots are re- 
quired by supporting shippers to meet reasonable transportation demands 
of their customers. Grant warranted. MC-92983, Sub 174, Eldon Miller, 
Inc. Ext.—Fats & Oils, Memphis, Tenn., 9-30-57, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Distance between considered termini over applicant’s present 
route is 195 miles, while that over proposed route is 181 miles. While 
mileage saving is within prescribed distance formula of sec. 211.1(c) (8) (i) 
of Commission’s Deviation Rules Revised, 1957, since proposed alternate 
route duplicates one mile of another of applicant’s regular service routes, 
deviation route order is inapplicable. MC-75320, Sub 79, Campbell — 
Six Exp., Inc. Ext.—Alternate Route—Miss.-La., .... M. C. C. ” 
10-30-57, Div. 1. 


25.02 Nature & Extent 


25.02 Carrier may not be granted alternate route authority between 
points which are not on its authorized service route. Compare 46 M. C. C. 
259. MC-87689, Sub 5, Inter-City Truck Lines, Ltd. Ext.—Port Huron, 
Mich., 9-30-57, Div. 1. 


25.02 Authority to operate over alternate route cannot exceed mini- 
mum of authorities making up service route. Findings, therefore, restrict 
commodities which may be transported to those which may now be trans- 
ported over a combination of service routes. MOC-76082, Sub 75, Navajo 
a Lines, Inc., Alternate Route—Kit Carson, Colo. to Amarillo, Texas, 

M. C. C. 10-11-57, Commission. 


25.07 Requisite Proof 


25.07 In proceeding involving elimination of gateway so as to permit 
operation over more direct routes, applicant must establish by affirmative 
evidence that it is successfully competing for traffic under its present 
authority; and that elimination of gateway would not alter existing com- 
petitive situation or character of service rendered. MC-52858, Sub 56, 
Convoy Co. Ext.—Logan, Utah, .... M. C. C. , 9-27-57, Div. 1. 


25.07 In a case seeking authority to operate over alternate routes, the 
burden is upon appiicant to show that (a) it is presently operating between 
the termini under appropriate authority over practicable and feasible routes, 
(b) it is an effective competitor for traffic between such termini with other 
carriers operating over direct routes between the involved points, and 
(c) it will not be able to perform, over the proposed routes, a service so 
greatly improved from that over its authorized service routes as to be 
tantamount to a new service. Failure to prove all three of these require- 
ments would then burden applicant with establishing a public need for its 
proposed services. MC-106401, Sub 8, Johnson Motor Lines, Inc. Ext.— 
N. Car.-S. Car., 10-23-57, Div. 1 


25.07 Applicant must establish by affirmative evidence that it is 
successfully competing for traffic under its present authority and that elimi- 
nation of gateway will not alter competitive situation or character of service 
rendered. MC-111320, Sub 25, Curtis Keal Transport Co., Inc. Ext.— 
New Philadelphia, Ohio, .... , oo a , 10-28-57, Div. 1. 
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25.08 Granted Upon Requisite Showing 

25.08 Alternate Routes Granted by Div. 1, except as otherwise stated: 
Campbell Sixty-Six Exp., Inc., MC-75320, Sub 79, Miss.-La., 

‘ , 10-30-57. 
Convoy Co., MC-52858, Sub 56, Logan, Utah, .... M. C. C. 
Cooper-Jarrett, Inc., MC-35334, Sub 41, Ohio, 9-27-57. 
Interstate Motor Freight System, MC-35628, Sub 207, Ill., 10-30-57. 


Navajo Freight Lines, Inc., MC-76032, Sub 75, Kit Carson, Colo.- 
Amarillo, Texas, ... M. Cc. C. ...., 10-11-57, Commission. Prior 
reports, 67 M. C. C. 579; and 69 M. C. C. 744, modified. 


25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1: 
Johnson Motor Lines, Inc., MC-106401, Sub 8, N. Car.-S. Car., 10-23-57 


25.4 Improved or New Service 
25.40 Generally 


25.40 In an application for alternate-route authority, essential issue 
presented,—provided that applicant has established that it is actually en- 
gaged in transportation of freight, in substantial volume, over practical and 
feasible authorized routes between points to be served by proposed alternate 
route, and is effectively competing with other carriers for such traffic,— 
is whether new route would enable it to institute new service, or a service s0 
different from that theretofore provided as materially to alter the existing 
competitive situation to detriment of existing carriers. Where no new or 
different service will result, granting the authority sought solely upon proof 
that the proposed operations would result in operating economies which, 
although primarily of benefit to applicant, would indirectly benefit the 
public through the medium of more efficient service, is justified. In the 
instance, however, where use of the proposed alternate route would be 
tantamount to a new service or would substantially enhance applicant’s 
competitive position, Commission must insist upon the same type of proof 
of public convenience and necessity as in other applications for new 
authority. MC-76032, Sub 75, Navajo Freight Lines, Inc.—Alternate Route 
—Kit Carson, Colo. to Amarillo, Texas, .... M. C. C. , 10-11-57, Com- 
mission. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 A number of operating authorities, most of them issued when 
regulation was new, contain a restriction limiting service to be performed 
to T.L. traffic, but essentially such restrictions permit carrier to skim off 
cream of traffic, to offer less than a complete service, and even though pro- 
posed by an applicant have been rejected in a number of recent cases. 
Moreover, applicant’s present authority is unrestricted either as to volume 
or weight. MC-76082, Sub 75, Navajo Freight Lines, Inc.—Alternate Route 
—Kit Carson, Colo. to Amarillo, Texas, .... M. C. C. ...., 10-11-57, 
Commission. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 Where no new service will result, public convenience and neces- 
sity properly may be found to require proposed operation, which, although 
proposal may benefit first the carrier, will result in operating economies, 
expedition, safety and efficiency of operation. 30 M. C. C. 291. MC-85130, 
Sub 4, Anna Bradley Ext.—Thompsonville, Conn., .... M. C. C. 
9-25-57, Div. 1. 
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26.42 Supplement Rail Service 


26.42 Grant herein, in addition to affording shippers and receivers a 
pickup and delivery service for handling of their L.T.L. traffic, will enable 
railroad to handle its C.L. movements to and from considered area in a 
more expeditious and efficient manner than is possible under its existing 
operating conditions. MC-110888, Sub 9, Union Pacific Motor Freight Co. 
Ext.—Troutdale, Oregon, 10-28-57, Div. 1. 


26.48 Balance Traffic 


26.43 Transportation of liquid commodities in tank vehicles is special- 
ized service frequently marked by long one-way hauls. Applicants are ex- 
nerienced operators and well able to determine whether proposed operations 
may be profitably conducted. In circumstances, it may not be concluded 
that proposed operations cannot economically be performed. MC-102616, 
Sub 6386, Coastal Tank Lines, Inc. Ext.—Neb., .... M. C. C. , 10-28-57, 
Div. 1. 


26.7 Effect Upon Other Carriers 


26.70 Generally 


26.70 In absence of any real need for applicant’s service, it can only 
divert traffic from existing carriers contrary to public interest. MOC-115970, 
Jay Logan Cont. Car. App., .... M. C. C. , 10-24-57, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Opposing motor carriers should not be confronted with compe- 
tition of additional carrier on shipments in bags when their service has not 
been shown to be deficient. MC-95561, Sub 5, Wm. J. Eveland Ext.—Corn 
Products from Paris, Ill., .... M. C. C. , 9-25-57, Div. 1. 


26.71 Opposing carrier should be afforded opportunity to render 
service on nonbulk freight within scope of its authority before new com- 
petitive service is authorized. MC-115966, J. B. Hall & G. W. Monroe 
Com. Car. App., 10-23-57, Div. 1. 

26.71 Existing carriers should be accorded right to transport without 
added competition of new motor service, all traffic that they can handle 
adequately, efficiently, and economically in territory served by them. 
MC-55776, Sub 7, Mid-America Highway Exp., Inc. Ext.—Toledo, Ohio, . 

M. C. C. , 10-28-57, Div. 1. 

To Same Effect: 


MC-107107, Sub 79, Alterman Transport Lines, Inc. Ext.—New York, 
N. ¥. Commercial Zone, .... M. C. C. , 10-21-57, Div. 1. 


MC-112020, Commercial Oil Transport Ext.—N. Mex., .... M. C. C. 
, 10-29-57, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Neither of opposing carriers has solicited supporting shippers 
for considered traffic, nor have they transported it; and thus they will not 
be materially adversely affected by grant herein. MC-103378, Sub 80, 
Petroleum Carrier Corp. Ext.—Chemicals, 9-30-57, Div. 1. 


26.76 Rail Carriers 


26.76 Supporting shipper leases in excess of 2,500 tank cars and owns 
127 such cars, which in itself lends support to its assertion that it has no 
intention of diverting substantial traffic from railroads; and it is clear that 
any traffic diverted to applicants upon granting applications would be that 
traffic which customers demand be moved by truck, that traffic moving to 
receivers who cannot absorb deliveries in tank car quantities, that traffic 
moving to nonrail points, or that traffic which requires greater expedition 
than is afforded by rails. In light of all circumstances it does not appear 
that any material diversion of traffic from rail carriers will occur. MC- 
102616, Sub 686, Coastal Tank Lines, Inc. Ext.—Neb., .... M. C. C. ...., 
10-28-57, Div. 1. 
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26.79 Lack of Carrier Protestants 


26.79 Significantly, none of opposing motor carriers replied to appli- 
cant’s exceptions, nor do they appear to have an interest in minor operational 
change proposed. Granted. MC-52858, Sub 56, Convoy Co. Ext.—Logan, 
Utah, 9-27-57, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 
27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 
Alabama G. S. R. Co. Joint Use, F. D. 19225, 9-26-57. 


27.2 Motor Bus Operations 

27.21 Granted 

27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 
Atlantic Greyhound Corp., MC-1504, Sub 139, Dale, S. Car., 10-30-57. 
Citizen Auto Stage Co. Com. Car. App., MC-28348, Sub 1, 9-30-57. 
Cottonwood Gulch Foundation, MC-96572, Sub 1, La Junta, Colo., 9-30-57. 
27.22 Denied 

27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 
Bell, George, Com. Car. App., MC-115487, Sub 1, Chester, Penna., 

M. C. C. ...., 10-23-57. 

27.3 Motor Truck Common Carrier Operations 

27.31 Granted 

27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1: 


Arco Auto Carriers, Inc., MC-52657, Sub 487, Communication Shelters, .... 
M. C. GC. ..0+5 26-89-67. 


Atlanta-Asheville Motor Exp., Inc., MC-113265, Sub 1, Ga. & N. Car., 9-30-57 
(embraced in MC-58885, Sub 16). 


Atlanta Motor Lines, Inc., MC-58885, Sub 16, Ga. & N. Car., 9-30-57. 


Babcock & Lee Petroleum Transporters, Inc., MC-115830, Sub 3, Com. Car. 
App., .... M. C. C. ...., 10-18-57 (embraced in MC-109640, Sub 15). 

Barlow’s Service Inc., MC-29991, Sub 31, Big Horn County, Wyo., 10-24-57. 

Bedner, Joseph, MC-30061, Sub 3, General Commodities, 10-30-57. 

Bice Truck Lines, Inc., MC-109640, Sub 15, Wyo., .... M. C. C. ...., 
10-18-57. 

Bigge Drayage Co., MC-43716, Sub 22, Special Equipment, 10-31-57. 

Black, Francis, MC-101280, Sub 9, Lumber, 10-24-57. 

Blodgett Uncrated Furniture Service, Inc., MC-35890, Sub 9, Direct Service 


to Seven States, .... M.C.C..... , 9-25- 57. 

Blue Ridge Transfer Co., Inc., MO-63417, Sub 16, Cumberland, Md., 
a. CG iscsi, 2 57 (embraced in MC- 31444, Sub 41). 

Bonded Freightways, Inc., MC-107871, Sub 6, Asphalt, in Bulk, in Tank 
We, cos Mie Se Edy, 520 09 oe 1-57 

a am. MC-85130, Sub 4, Thompsonville, re, eS. See 
9-25-57. 


Burlington Truck Lines, Inc., MC-107500, Sub 11, Iowa & Mo. Points, 
10-3-57. Prior report 9-13-57 modified. 
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27.81 Granted continued 

C & H Transp. Co., Inc., MC-83539, Sub 16, Nev., 10-3-57. Prior report 
5-7-56 reversed. 

Chancey Bros. Truck Line, MC-115923, Sub 1, Lumber, .... M.C.C....., 
1 


Chemical Tank Lines, Inc., MC-110525, Sub 328, Neb., .... M. C. C. ...., 
10-28-57 (embraced in MC-102616, Sub 636). 


Coastal Tank Lines, Inc., MC-102616, Sub 617, Delaware City, Del., 
M. C. 


i sie eae. ee 26- 57. Prior report, 71 M. C. C. 281, modified. 
Neb., Sub GOOG, .--. BM GG. cccce Oe 
Colonial Refrigerated Transp., Inc., MC- 115841, Sub 7, Bakery Goods, .... 
am... ©... cicey POO 
maa” Tranaport, MC-112020, Sub 20, N. Mex., .... M.C.C. ...., 
Dallas & Mavis Fwdg. Co., Inc., MC-29886, Sub 88, Galion, Ohio, 
m. G. G. «cess Sweet. 


Davidson Transfer & Storage Co., MC-69281, Modification of Certificate, 
10-23-57. Prior reports 19 M. C. C. 17, and 32 M. C. C. 777. 

Davis Bros. Motor Transport, Inc., MC-115999, Sub 1, Com. Car. App., 
10-22-57. 

Dealers Transit, Inc., MC-4405, Sub 274, Fort Wayne, Ind., .... M. C. C. 
‘ , 9-30-57. Prior report, 69 M. C. C. 435, modified. 

Denver-Albuquerque Motor Transport, Inc., MC-107839, Sub 21, Okla., 


10-24-57. 
Direct Transit Lines, Inc., MC-106603, Sub 49, Shale, 9-25-57. 
Dixie eng? Exp., Inc., MC-108185, Sub 17, Naheola, Ala., .... M. C. C. 
, 9-30-57. 
Dugan, D. S., MC-22195, Sub 53, Jamestown, N. Dak., .... M. C. C. ...., 


10-15-57. Prior report, 69 M. C. C. 667, modified. 


Eveland, Wm. J., MC-95561, Sub 5, Corn Products from Paris, IIl., 
M. C. C. ....+, 9-26-57. 


Ewell, H. R., MC- 114123, Sub 6, Philadelphia, Penna., .... M. C. C. ...., 
9-30-57. Prior report, 71 M. C. C. 231, modified. 


Felts Transport Corp., MC-110315, Sub 4, Hugheston, W. Va., 9-30-57. 
Gateway Transp. Co., MC-80430, Sub 81, Camp McCoy, Wis., 9-19-57. 
Gibbard, Clare & Wendall, MC-116241, Sub 1, Com. Car. App., 9-25-57. 
Goslin, J. O., MC-116526, Sub 2, Com. Car. App., 10-30-57. 
Gould, A. so Talbot, MC-110875, Sub 4, Streator, Ill., .... M. C. C. 
Groendyke Transport, Inc., MC-111401, Sub 73, N. Mex., 9-27-57. 
Flour in Bulk, Sub 74, 10-18-57. 
Hall, J. B. & G. W. Monroe, MC-115966, Com. Car. App., 10-23-57. 
Hearin Tank Lines, Inc., MC-112497, Sub 84, Lemoyne, Ala., 9-30-57. 
J & M Enterprises, Inc., MC-116339, Com. Car. App., 9-25-57. 
Com. Car. App., Sub 1, 10-28-57. 
—e Co., Inc., Curtis, MC-111320, Sub 27, Hudson, Ohio, 


ne 17- 57. 
New Philadelphia, Ohio, Sub 25, . M. GC. C. ... +, 10-88-67. 
Kenosha Auto Transport Corp., MC- 30837, Sub 209, Lift Trucks from El 
Monte, Calif., .... M. C. C. i 9-30-5 A 


Krebs, Carl, MC-116783, Cont. Car. App., 10-30-57. 
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27.31 Granted continued 
Leaman we Co., Inc., MC-104340, Sub 130, New England, .... M. C. C. 
, 9-30-57 (embraced in MC-107871, Sub 6). 
Leumen ‘Zeanen. Corp., MC-104347, Sub 116, Delaware City, Del., 
i ae 10-25-57 (embraced in MC-102616, Sub 617). 
Leavitt & Sons, P. J., MC-116474, Cont. Car. App., .... M. C. C. 
10-30-57. 
Marshall, Inc., C. M., MC-112846, Sub 15, Suffern, N. Y., 10-31-57. 
Matlack, Inc., E. B., MC-107403, Sub 219, Delaware City, Del., .... M.C.C. 
‘ , 10-25-57 (embraced in MC-102616, Sub 617). 
McCrossen, Wm. G., MC-116414, Sub 1, Com. Car. App., 10-24-57. 
Mid- oo Freight Lines, Inc., MC-954, Sub 47, Cumberland, Md., 
. ©. C. ...., 10-7-57 (embraced in MC- 31444, Sub 41). 
‘oon Ine., Eldon, MC-92983, Sub 174, Fats & Oils, Memphis, Tenn., 
a 


North Kansas City, Mo., Sub 203, .... M.C. C. 
Pekin, Ill., Sub 236, 10-23-57. 
Tulsa, Okla., Sub 183, .... M. C. C. 
Moffatt Trucking Ltd., MC-116467, Com. Car. App., . 
10-23-57. 
Motor Cargo, Inc., MC-74721, Sub 51, Cumberland, Md., 
10-7-57 (embraced in MC-31444, Sub 41). 


O’Boyle & Son, Inc., M. I., MC-106965, Sub 82, Fish Oil, 
9-27-57. Prior report 67 M. C. C. 502 


Delaware City, Del., Sub 89, .... “M. C. C. ...., 10-25-57 (em- 
braced in MC-102616, Sub 617). 
Edible Oils, Sub 100, 10-17-57. 
Penn-Dixie Lines, Inc., MC-110190, Sub 36, Milton, Penna., 10-22-57. Issu- 


ance of a certificate withheld pending further consideration of appli- 
cant’s fitness. 


La. & Texas, Sub 42, C. 10-22-57. Issuance of a 
certificate withheld pending further consideration of appli- 
cant’s fitness. 


Petroleum Carrier Corp., MC-103378, Sub 80, Chemicals, 9-30-57. 
Railway Exp. Agency, Inc., MC-66562, Sub 1372, Cincinnati, Ohio, 9-25-57. 
Newark, N. J., Sub 1373, 9-25-57. 
Wallace, Idaho, Sub 1332, 9-25-57. 
Refrigerated Transport Co., Inc., MC-107515, Sub 230, Meat, .... M. C. C. 
eee, 9-25-57. 
een Murrell & Burrell, MC-96607, Sub 3, Laminated Wood, .... M.C. C. 
, 10-3-57. 
Senco Wrecking Co., Inc., MC-112815, Sub 1, Com. Car. App., .... M.C. C. 
.-+, 10-38-57. 
Schunite. R. L. & Chas. G. Olsen, MC-116069, Com. Car. App., 10-21-57. 
Scholl, B. R., MC-116503, Com. Car. App., 9-25-57. 
Schreiber Trucking Co., Inc., MC-31444, Sub 41, Cumberland, Md., . 
M. C. C. , 10- 7-57. Prior report, 69 M. C. C. 191, reversed. 


Service Transfer & Storage, Inc., MC-115119, Sub 1, Com. Car. App., 9-19-57 
(embraced in MC-80430, Sub 81). 


Shipley & Sons, Inc., H. R., MC-112668, Sub 12, Ground Soapstone, 10-29-57. 
Steel Transp. Co., Inc., MC-79695, Sub 17, Nonferrous Metal, 9-30-57. 
Textile Transp., Inc., MC-59678, Sub 1, Rayon, .... M. C. C. , 9-27-57. 


Transamerican Freight Lines, Inc., MC-10761, Sub 51, Cumberland, Md., 
véos Bes Gi ee , 10-7-57 (embraced in MC-31444, Sub 41). 
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27.31 Granted continued 


Transport Corp., MC-44128, Sub 23, Ky. & Tenn., 10-23-57. 
Union Pacific Motor Freight Co., MC-110388, Sub 9, Troutdale, Oregon, 


10-28-57 
White Star “Trucking, Inc., MC-38170, Sub 16, Off-Route Point, Ohio Hwy. 91, 
oie . C. C. ...., 10-80-67. 
Woody, Pad D., MC- 116508, Com. Car. App., 9-27-57. 
Younger Bros., Inc., MC-531, Sub 75, Petrocarbon Chemicals, .... M. C. C. 
, 10-29-57. 


27.32 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Alterman Transport Lines, Inc., MC-107107, Sub 79, New York, N. Y., Com- 


mercial Zone, .... M. C. C. eeee, 10-21-57. 
Terre Haute, Ind., Sub 84, .... M. C. C. ...., 9-30-57. 
Belnap, S. W., MC-35380, Sub 1, Las Vegas, Nev., .... M. C. C. ...., 
10-8-57. 
Bortz, G. W., MC-116463, Com. Car. App., .... M. C. C. ...., 9-30-57. 
Bowman Transp., Inc., MC-94201, Sub 37, Five Point (Ga.) Authority, em 
ee. ee 10- 7-57 (embraced in MC-C-1888). 
Dealers Transit, Inc., MC-4405, Sub 277, Denver, Colo., .... M.C. C. ....,; 
9-30-57. 
Febiger Co., C. C., MC-14547, Sub 1, Foreign Commerce, 9-30-57. 
Harpool, Ted & R. C. Ramsay, MC-116271, Com. Car. App., .... M. C. C. 
‘ 9-25-57. 


Inter-City Truck Lines, Ltd., MC-87689, Sub 5, Port Huron, Mich., 9-30-57. 
Johnston’s Fuel Liners, Inc., MC-108380, Sub 44, Lodge Grass, Mont., 
M. C. C. ...., 10-18-57 (embraced in MC-109640, Sub 15). 


Lemmon Transport Co., Inc., MC-107544, Sub 30, Hugheston, W. Va., 9-30-57 
(embraced in MC-110315, Sub 4). 


a Transporters, Inc., MC-112617, Sub 26, Columbia Park, Ohio, 
M. C. 


Cl ee , 10-4-57. 
Maiers, G. P. & C. E., MC-59124, Sub 4, Mayville, Mich., .... M.C.C....., 
10-1-57. 
Mid-America Highway Exp., Inc., MC-55776, Sub 7, Toledo, Ohio, 
M. C. C. ...-, 10-38-67. 


Morgan Drive-Away, Inc., MC-103993, Sub 77, Prefabricated Houses from 
Los Angeles County, Calif., 9-30-57. 


Motor Exp., Inc., of Ind., MC-28813, Sub 18, Aurora, Ind., 10-21-57. 


Penn-Dixie Lines, Inc., MC-110190, Sub 35, Agricultural Commodities, ... 
M. C. C. ...., 9-23-57 (embraced in Sub 19). 

wae aes & Term. Corp., MC-50069, Sub 182, East Chicago, Ind., 
10-4-57. 

Steel Transp. Co., Inc., MC-79695, Sub 16, Aurora, Ind., 10-21-57 (embraced 
in MC-28813, Sub 18). 

Transport Service, MC-115309, Sub 4, Road Oil, 10-22-57. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Cherry, L. S., MC-115991, Cont. Car. App., .... M.C. C. ...., 10-4-57. 


Prickett, Wm. L., MC-115754, Cont. Car. App., .... M. C. C. ...., 10-3-57 
(embraced in MC-C-1988). 
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27.42 Denied 

27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Arrow Transp., MC-116164, Cont. Car. App., .... M. C. C. ...., 10-28-57. 
Logan, Jay, MC-115970, Cont. Car. App., .... M. C. C. ...., 10-24-57. 
Reynolds, L. C., MC-106608, Sub 1, Canadian Border, 9-30-57. 


27.5 Water Carrier Operations 
27.52 Denied 
27.52 Applications by Water Carriers for New or Extended Operations 
Denied by Div. 1: 


Southern Transp. Co., Inc., W-1092, Sub 1, Temporary Authority—Charles- 
ton, S. Car., 10-21-57. 


28. Transfer, Modification or Revocation 
28.1 Transfer 


28.11 Successor Business Unit 


28.11 Transfer of operating rights to new corporation approved and 
authorized. MC-FC-60331, All States Freight, Incorporated, Transferee, & 
All States Freight, Inc., Transferor, 10-21-57, Div. 4 (embraced in F. D. 


19813). 
28.2 Modification 


28.22 Correction of Errors 


28.22 Applicant’s failure to indicate willingness to provide service 
to certain destination area was overlooked. However, need for service in 
this respect has been otherwise provided for by another grant. Authority 
granted restated. MC-22195, Sub 53, D. S. Dugan Ext.—Jamestown, N. 
Wa oes MG. GC. 2c cy BORO OT, Eat. 1. 


29. Abandonment 


29.2 When Granted 
29.23 System Earnings 


29.23 Carrier cannot be required to continue indefinitely operation 
of a branch line which will not pay cost of operation, maintenance, and 
taxes on theory that system as a whole is profitable. See 254 I. C. C. 745, 
761. F. D. 19536, Delaware & H. R. Corp. Abandonment, 9-26-57, Div. 4. 


29.23 Even though many industries and communities will be seriously 
injured, a carrier can not be compelled to carry on its business at a loss. 
251 U. S. 396, and 254 U. S. 513. F. D. 19861, New York, O. & W. Ry. 
Co. Receivers Abandonment, 10-10-57, Div. 4. 


29.3 Determination of Earnings 
29.30 Generally 


29.30 Interest received from sale of scrap is not an appropriate factor 
in determining whether a line is profitable or unprofitable. 254 I. C. C. 
745. F. D. 19508, Missouri-K.-T. R. Co. Abandonment, 9-26-57, Div. 4. 


29.32 Expenses of Involved Line 


29.32 In presenting out-of-pocket expenses chargeable against revenues 
accruing to the line, applicant properly restricted computations to portion 
of subdivision proposed to be abandoned and excluded all general overhead 
expenses. F. D. 19503, Missouri-K.-T. R. Co. Abandonment, 9-26-57, Div. 4. 


29.383 Depreciation 


29.38 ‘Road property-depreciation” has consistently been excluded 
in determining out-of-pocket costs in abandonment proceedings. See 275 
I. C. C. 759, 772. F. D. 19508, Missouri-K.-T. R. Co. Abandonment, 9-26-57, 
Div. 4. 
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29.4 Economic Effect 
29.41 Service 


29.41 Normal operation of competition within motor-carrier industry 
will amply provide for accommodation of any dependable volume of new 
traffic that might become available to trucks. F. D. 19503, Missouri-K.-T. 
R. Co. Abandonment, 9-26-57, Div. 4. 

29.45 Employees 

29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 19536, 
Delaware & H. R. Corp. Abandonment, 9-26-57, Div. 4. 

To Same Effect: 

F. D. 19875, Great Northern Ry. Co. Abandonment, 10-18-57, Div. 4. 

F. D. 19503, Missouri-K.-T. R. Co. Abandonment, 9-26-57, Div. 4. 

F. D. 19862, New York Central R. Co. Abandonment, 10-21-57, Div. 4. 

F. D. 19831, St. Louis-S. F. Ry. Co. Abandonment, 10-2-57, Div. 4. 

29.45 Same conditions imposed as in 261 I. C. C. 672. F. D. 19900, 
Great Northern Ry. Co. Abandonment, 10-10-57, Div. 4. 


29.45 Conditions for benefit of employees will not be imposed where 
entire railroad is being abandoned. See 271 I. C. C. 171 and 271 I. C. C. 
391 and cases cited therein. F. D. 19861, New York, O. & W. Ry. Co. 
Receivers Abandonment, 10-10-57, Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 An unprofitable operation cannot be expected to continue for 
profit of few shippers who may be adversely affected. See 242 I. C. C. 
622, 628. F. D. 19536, Delaware & H. R. Corp. Abandonment, 9-26-57, 
Div. 4. 


29.8 Conditions 
29.81 Sale to New Operator 


29.81 Abandonment permitted on condition that carrier sell line, or 
any part thereof, for continued operation, at a price not less than fair net 
salvage value thereof. See 271 I. C. C. 171. F. D. 19536, Delaware & H. 
R. Corp. Abandonment, 9-26-57, Div. 4. 

29.81 Certificate subject to condition that applicant shall sell line, 
or any portion thereof, to any responsible person, firm, or corporation 
offering within 35 days from date of service of report to purchase same for 
continued operation and willing to pay not less than fair net salvage value 
of property. This contemplates that before any common carrier may acquire 
sole ownership of any portion of line or facilities, it must obtain Commission 
approval under sec. 1(18)-(22) of Act. F. D. 19503, Missouri-K.-T. R. Co. 
Abandonment, 9-26-57, Div. 4. 


29.9 Disposition of Abandonment Applications 

29.91 Granted 

29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 
Delaware & H. R. Corp., F. D. 19536, 7.41 miles, 9-26-57. 
Erie R. Co., F. D. 19843, 14.15 miles, 10-29-57. 
Great Northern Ry. Co., F. D. 19900, 0.31 mile, 10-10-57. 

F. D. 19875, 9.7 miles, 10-18-57. 

Missouri-K.-T. R. Co., F. D. 19503, 122.5 miles, 9-26-57. 
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29.91 Granted continued 


Missouri Pac. R. Co., F. D., 19855, 13.25 miles, 10-8-57. 
F. D. 19877, 8.81 miles, 10-21-57. 
New York Central R. Co., F. D. 19862, 23.2 miles, 10-21-57. 
New York, O. & W. Ry. Co., F. D. 19861, 545.11 miles, 10-10-57. 
Norfolk & W. Ry. Co., F. D. 19895, 0.75 miles, 10-21-57. 
St. Louis-S. F. Ry. Co., F. D. 19831, 12.6 miles, 10-2-57. 


3. FINANCE 
31. Jurisdiction 


31.2 Nonnegotiable Obligations 
31.22 Conditional Sales 


31.22 Conditional-sale contracts are not considered securities within 
meaning of sec. 214 of Act. Commission authority for their assumption by 
transferee is therefore not required. 233 I. C. C. 359. F. D. 198138, All 
States Freight, Inc. Securities & Assumption of Obligation & Liability, 
10-21-57, Div. 4. 


31.3 Securities Subject to Authorization 
31.30 Generally 


31.30 Proposal comes within jurisdiction of sec. 214 of Act, since, as of 
June 30, 1957, applicant had outstanding capital stock of total par value of 
$597,100, and notes authorized by Commission in principal amount of 
$530,216.74, a total of $1,127,316.74. F. D. 19868, Transcon Lines Stock, 
9-26-57, Div. 4. 


32. Security Issues 


32.1 Amount 
32.14 Capitalizable Assets 


32.14 It is not policy of Commission to permit tangible property to 
be written up in value in accounts based on appraised market values. 


Premiums on capital stock have consistently been considered as a part 
of carrier’s capitalization. See 254 I. C. C. 653; 267 1. C. C. 855. It would 
be unsound and unrealistic to compute capitalizations solely upon basis of 
arbitrary par values, having no reasonable relation to prices paid for stock 
and to investment in carrier represented thereby. See 36 M. C. C. 61, 91. 


Working capital for purpose of capitalization should not exceed the 
excess of current assets over current liabilities. See 282 I. C. C. 818. 
F. D. 19813, All States Freight, Inc. Securities & Assumption of Obligation 
& Liability, 10-21-57, Div. 4. 


32.14 It is unnecessary to include herein summary of all of applicant’s 
capitalizable assets in order to determine that instant proposal is compatible 
with public interest under principles set forth in 254 I. C. C. 653 and cases 
cited therein. F. D. 19948, Norfolk S. Ry. Co. Stock Dividend, 10-28-57, 
Div. 4. 


32.6 Sale of Issues 
32.62 Competitive Bidding 


32.62 As notes will mature in less than three years, their sale at 
competitive bidding is not required by findings of Ex Parte 158, 257 I. C. C. 
129. F. D. 19882, Federal Barge Lines, Inc. Notes, etc., 9-26-57, Div. 4. 

















DECEMBER, 1957 





33. Purpose of Issue 


33.0 Generally 

383.01 Guaranty of Subsidiary’s Obligation 

33.01 Authority granted to New York Central R. Co., Michigan Central 
R. Co., Baltimore & O. R. Co., Pennsylvania R. Co., New York, C. & St. 
L. R. Co., and Chesapeake & O. Ry. Co. to assume obligation and liability, 
as joint and several guarantors, by endorsement, in respect of the payment 
of the principal of premium, if any, and interest on, and sinking-fund pay- 
ments for the proposed bonds. 


Authority granted to New York Central R. Co. to assume obligation and 
liability in respect of Michigan Central R. Co.’s guaranty of the bonds 
authorized to be issued. F. D. 19919, Toledo Term. R. Co. Bonds, 10-22-57, 
Div. 4. 


33.1 Acquisition of Equipment 


33.12 Equipment Trust Certificates 
33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 
Pittsburgh & L. E. R. Co., F. D. 19935, 10-25-57. 
33.13 Notes 
- — Note Issues to Finance Acquisition of Equipment Authorized by 
v. 4: 
Federal Barge Lines, Inc. Notes, etc., F. D. 19882, 9-26-57. 


33.4 Refinancing 
33.48 Railroad 
33.43 Issue of Railroad Securities to Refinance, Redeem or Refund 
Debt or Retire Capital Stock Authorized by Div. 4: 
Toledo Term. R. Co. Bonds, F. D. 19919, 10-22-57. 


33.5 Issues Incident to Unification 
33.53 Motor Truck—Authorized 
33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger, Authorized by Div. 4 


All States Freight, Inc. Securities & Assumption of Obligation & Liability, 
F. D. 198138, 10-21-57. 


Consolidated Freightways, Inc. Securities, F. D. 19251, 10-3-57 (embraced 
in MC-F-6191). 


Securities, F. D. 19816, 10-7-57 (embraced in MC-F-6533). 
Stock, F. D. 19381, 8-29-57 (embraced in MC-F-6271). 


McLean Trucking Co. Stock, F. D. 19366, 10-28-57 (embraced in MC- 
F-6279). 


33.7 Employee Bonus Incentive Plans 

33.70 Stock Purchase Plans 

33.70 Issue of Stock in Connection with Stock Option Plan Authorized 
by Div. 4: 
Alleghany Corp., F. D. 19889, 9-26-57. 
Pennsylvania R. Co., F. D. 19910, 9-26-57. 
Ryder System, Inc., F. D. 19840, .... I. C. C. ...., 10-22-57. 
Spector Freight System, Inc., F. D. 19938, 10-30-57. 
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33.9 Stock Dividends or Splits 


33.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 


Norfolk S. Ry. Co. Stock Dividend, F. D. 19948, 10-28-57. 
33.93 Motor Truck 


33.93 Issue of Stock Dividend or Stock Split of Capital Stock of Motor 
Truck Lines Authorized by Div. 4: 
Bekins Van & Storage Co. Stock Dividend, F. D. 19940, 10-24-57. 
Transcon Lines Stock, F. D. 19868, 9-26-57. 


34. Alteration of Securities 


34.3 Maturities 
34.30 Generally 


34.30 Order dated Nov. 22, 1955, modified so as to authorize extension 
of maturity dates. F. D. 190938, Federal Barge Lines, Inc. Notes, 9-26-57, 
Div. 4 (embraced in F. D. 19882). 


4. SERVICE & OPERATIONS 
42. Terminal 


42.1 Facilities 
42.13 Industry Tracks 


42.13 Ownership of tracks inside plant by respondent rail carriers and 
maintenance thereof at their own expense is a violation of sec. 6(7) of Act, 
as well as of Elkins Act. 263 I. C. C. 69, 73, 74; 277 I. C. C. 173, 179. 
Tracks inside a plant are plant facilities and not instrumentalities for 
carrier’s use in discharging its duties to public. 156 Fed. 558, affirmed 
per curiam 212 U. S. 563. Ex Parte 104, Practices of Carriers Effecting 
Operating Revenues & Expenses, Part II, Terminal Services——John Morrell 
& Co. Terminal Allowance, .... I. C. C. ...., 10-1-57, Commission. 


42.4 Pickup & Delivery 
42.40 Generally 


42.40 Transfer service from barge to warehouse and from warehouse 
to truck is a transportation function. Present all-barge rates on sugar in- 
clude, as a service performed at carrier responsibility, transfer from barge 
to “on floor of dock or waterfront warehouse.”’ Motor carriers have long 
peformed inside (shipper’s or consignee’s premises) pickup and delivery 
with and without charge in addition to line-haul rates. 63 M. C. C. 79 and 
66 M. C. C. 319. The in-and-out handling is nothing more than inside 
delivery and pickup, which may or may not be included in line-haul rates. 
I & S M-6795, Sugar—La. to Ill., Iowa, Kan. & Mo.—Barge—Motor, .... 
I. C. C. ...., 9-18-57, Commission. 


45. Allowances 


45.1 Terminal 

45.12 Switching 

45.12 Respondents found obligated to perform, subject to certain con- 
ditions, switching services within plant of John Morrell & Co., Ottumwa, 
lowa, at line-haul rates, and proposed allowance in lieu of such service 
found just and reasonable, except one petitioning railroad respondent may 
not lawfully pay a switching allowance because its tracks do not reach 
Ottumwa plant. 209 I. C. C. 11, 42, 43; 263 I. C. C. 69, 89; and 277 
I. C. C. 173, 183. Prior reports 215 I. C. C. 431; 263 I. C. C. 69; 277 1. C. C. 
173; and 280 I. C. C. 419, modified. Ex Parte 104, Practices of Carriers 
Affecting Operating Revenues & Expenses, Part II, Terminal Services—John 
Morrell & Co. Terminal Allowance, .... I. C. C. ...., 10-1-57, Commission. 
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5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 

51.01 Generally 

51.01 In keeping with established principle that question of reason- 
ableness is for Commission and not courts, 352 U. S. 59, 64, 68, and in 
consideration of powers expressly conferred by, and which may be reasonably 
implied from Act, concluded that in this proceeding Commission may deter- 
mine reasonableness of rates charged in aid of court actions previously filed. 
Finding in 43 M. C. C. 337, that Commission has jurisdiction to make an 
administrative interpretation of lawfulness of charges on past motor-carrier 
shipments, affirmed. MC-C-1849, United States v. Davidson Transfer & 
Storage Co. Inc., .... I. C. C. ...., 10-14-57, Commission. 


51.1 Bureaus 


51.11 Membership 


51.11 Nothing appears in sec. 5a of Act to preclude membership of a 
carrier in more than one bureau should operating conditions of carrier so 
require. Sec. 5a App. 55, Motor Carriers Traffic Assn., Inc.—Agreement, 
See . = ae , 10-2-57, Div. 2. 


51.2 Agreements 


51.29 Amendments 


51.29 Relief sought by applicants from operation of antitrust laws 
will not apply to any changed procedures unless and until an agreement 
establishing them is submitted to and approved by Commission. 278 
I. C. C. 147, 155. Sec. 5a App. 55, Motor Carriers Traffic Assn., Inc.— 
Agreement, .... I. C. C. ...., 10-2-57, Div. 2. 


51.7 Final Dispositions of Applications 


51.71 Approved 


51.71 Ratemaking Agreements under Sec. 5a of Act Approved by 
Div. 2: 


Motor Carriers Traffic Assn., Inc. No. 55, .... I. C. C. ...., 10-2-57. 
52. Freight Classification 


52.0 Generally 


52.04 Grade or Value of Article 


52.04 It does not necessarily follow that reduction in value due to 
presence of impurities changes an article’s identity for transportation pur- 
poses. No. 32008, Maryland Cork Co., Inc. v. Pennsylvania R. Co., .... 
6. 6. ....5 Ss, Bee 2 


53. Rate Adjustments 


53.1 Mileage Scales 
53.10 Generally 
53.10 Distance is only one element to be considered in establishment 
of lawful rates on grain and grain products. No. 29777, State Corp. Com- 
mission of Kan. v. Atchison T. & S. F. Ry. Co., .... I. C. C. ...., 9-27-57, 
Commission. 


53.2 Rate Groups 
53.20 Generally 
53.20 In group adjustments, distances usually are considered from all 
origins in any given group or groups which have same rates that are con- 


structed in same manner. No. 29777, State Corp. Commission of Kan. v. 
Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 9-27-57, Commission. 
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53.4 Commodity Rates 


53.40 Generally 


53.40 Ordinarily, when forced by competition, rate reductions take 
form of commodity rates on particular traffic affected. I & S M-8897, Class 
Rates—Towers Transp., Inc., .... I. C. C. ...., 10-9-57, Div. 3. 


53.40 Commodity rates may ordinarily be established when there is a 
steady movement of T.L. traffic. Under such circumstances it is not objec- 
tionable to group under one rate a shipper’s products which are closely re- 
lated from a transportation standpoint. I & S M-9489, Plumbers’ Goods— 
Plainfield, Conn. to New England, .... I. C. C. ...., 10-8-57, Div. 2. 


53.41 L.C.L. or L.T.L. 


53.41 L.T.L. traffic should normally move at class rates, and unusual 
circumstances must appear as support for establishment of L.T.L. com- 
modity rates. I & S M-9632, Nuts—Richmond to Baltimore, Philadelphia 
& Washington, ....I.C. C. ...., 9-30-57, Div. 3. 


53.6 Vehicle Load Shipments 
53.60 Generally 


53.60 Where a commodity is offered for shipment in T.L. quantities, 
a T.L. rating lower than L.T.L. rating should ordinarily be established. It 
does not necessarily follow, however, that an any-quantity rate charged on 
T.L. shipments is unjust or unreasonable. 198 I. C. C. 275, 276 and 
39 I. C. C. 697. It does not appear that any-quantity rates on this commodity 
fail to serve needs of commerce. MC-C-1880, H & B American Machine Co., 
Inc. v. Hall’s Motor Transit Co., .... I. C. C. ...., 10-29-57, Div. 2. 


54. Joint or Through Routes, Rates & Divisions 


54.3 Carrier’s Right to Long Haul 
54.30 Generally 


54.30 Here no shipper or receiver of phosphate rock objects to non- 
application of reduced rates via Jacksonville, Fla. Compare 288 I. C. C. 
708. There is no evidence that service via Jacksonville route is faster or 
otherwise superior to Seaboard long-haul routes. Proposed rates found just 
and reasonable and not otherwise unlawful. I & S 6285, Phosphate Rock, 
from Florida to Ark., Ill. & the South, .... I. C. C. ...., 9-17-57, Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Carriers desiring to participate in transportation of this nature 
should be authorized to establish compensatory rates which are related to 
other rates in same competitive adjustment in such manner as to afford all 
carriers a fair opportunity to compete for traffic. I & S 6742, Iron Ore, 
Ex-Labrador, Canada to Youngstown, Ohio Area, . I.C. C. ...., 10-25-67, 
Commission. 

55.01 Respondents are entitled to meet existing competition at just 
and reasonable rates, but upon them rests burden of showing that proposed 
rates are just and reasonable. Mere allegation as to competition is not 
sufficient to support a favorable finding. The fact of such competition, 
including if practicable the volume of movement, should be established by 
competent testimony. See 12 M. C. C. 153, 155. I & S 6765, Machinery— 
Cincinnati, Ohio to Eastern Points, .... I. C. C. ...., 10-11-57, Div. 3. 

55.01 Carrier competition and elimination of discrimination are suffi- 
cient reasons to warrant reductions in rates by carriers, provided reduced 
rates are on a compensatory level. 52 M.C.C. 785. I1& S M-9518, Sugar— 
Boston, Mass. to Maine & N. H., .... I. C. C. ...., 9-30-57, Div. 3. 
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55.1 Reduced Rates to Meet Competitive Rates 
55.12 Rail v. Water Carrier 


55.12 While actual movement by water is not necessary to establish 
existence of water competition to justify reductions in rates, potential com- 
petition must be something that threatens to assume form of reality in near 
future rather than an uncertain contingency, and it must consist of some- 
thing more tangible than mere intention expressed by shipper to seek water 
service if it is not successful in obtaining a more favorable rail rate. I[&S8S 
6611, Salt—Detroit, Mich. to Wis. & Mich., ....1.C.C. ...., 10-1-57, Div. 2. 


55.5 Minimum Weights 
55.50 Generally 


55.50 It long has been recognized that minimum weight in connection 
with a rate is an important part of rate. Ordinarily, a higher minimum 
weight can be expected to result in certain competitive disadvantages, such 
as additional capital outlay and warehousing. Thus, it is reasonable to 
assume that usually consignee would not continue to buy in 60,000 and 
80,000-lb. quantities, if its transportation costs are not higher per 100 lbs. 
for purchases of 32,000 lbs. 

In order that transportation costs to consignee’s siding by all-rail and 
to its platform by barge-motor may be substantially same, required quantity 
laid down at siding on platform should also be same. I & S M-6795, 

—La. to Ill., Iowa, Kan. & Mo.—Barge-Motor, .... I. C. C. ...., 9-18-57, 
Commission. 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 Evidence is convincing that private-carrier competition is a 
possibility which may not be disregarded. Proposed reduced rate found 
_ and reasonable. [&S | Paper—Canton, N. Car. to Roanoke, Va., 

oo Be Oe Re ouccy Sty ee 


55.8 Stamatis 
55.80 Generally 


55.80 Proposed reduced rates may not receive Commission approval 
without evidence from which determination can be made that they would 
pay their way and thus not be burdensome upon other traffic. I & S M-6765, 
Machinery—Cincinnati, Ohio to Eastern Points, .... 1. C. C. ...., 10-11-57, 
Div. 3. 

55.80 In competitive adjustment, each segment of traffic may not be 
expected to make same percentage contribution to total transportation 
burden, for to do so would practically eliminate value-of-service considera- 
tions. In such an adjustment, to be reasonably compensatory, a rate does 
not necessarily have to yield fully-distributed cost. I & S M-8768, Paper— 
International Falls, Minn. to Kansas City, Mo., .... I. C. C. ...., 10-9-57, 
Div. 3. 

55.80 Rate which can be defended only on so-called added-traffic 
theory may not be found to be just and reasonable. Application of this 
theory generally in similar circumstances would result ultimately in a 
breakdown of rate structure. I & S M-9629, Scrap Aluminum—Hartford, 
Conn. to Cleveland, Ohio, .... I. C. C. ...., 10-1-57, Div. 3. 


55.81 Burden of Showing 


55.81 Burden of proof that proposed rate is just and reasonable is 
upon respondents. A minimum requirement in this respect is that there be 
a comprehensive showing that rate proposed would be reasonably compen- 
satory. I & S M-9671, Copper Cathodes—Tacoma & Seattle, Wash. to Los 
Angeles, Calif., .... I. C. C. ...., 10-18-57, Div. 2. 
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55.81 Under sec. 216(g) of Act, burden of proof that proposed rates 
are just and reasonable is upon respondent. A minimum requirement in 
this respect is that there be comprehensive showing that rates proposed 
would be reasonably compensatory. I & S M-9524, Dog Food—Chicago, Ill. 
& Indianapolis, Ind. to Ark., .... I. C. C. ...., 10-29-57, Div. 3. 


55.81 Inasmuch as record before us is devoid of helpful rate com- 
parisons or of cost data relating to considered movement, compensativeness 
of proposed rate cannot be appraised; and thus burden of proof has not been 
sustained. I & S M-9600, Paper—Peshtigo, Wis. to Indianapolis, Ind., .... 
I. C. C. ...., 9-36-67, Div. 32. 


55.83 Motor Carrier Rates 


55.83 An increase in revenues resulting from adding L.T.L. freight is 
highly speculative and may not be given weight in passing upon compensa- 
tiveness of proposed rate. I & S M-9619, Electrical Appliances, etc.— 
Fort Wayne, Ind. to St. Louis, Mo., .... I. C. C. ...., 10-9-57, Div. 3. 


55.83 In a proceeding of this nature, a reduction in rates, especially 
on L.T.L. traffic, to a subnormal basis may not be approved solely for pur- 
pose of enabling a respondent to meet rates of a competing motor carrier. 
There must be a positive showing either by cost data or rate comparisons, 
that proposed reduced rate is reasonably compensatory. I & S M-9597, 
Iron or Steel Articles—Denver, Colo. to Ottawa, Kan., .... I. C. C. 
9-20-57, Div. 3. 

55.83 Carrier with an operating ratio as high as 98.7 percent should 
not reduce a rate already depressed without compelling reasons, and espe- 
cially not without a clear showing that proposed rate would be reasonably 
compensatory. I & S M-9633, Paper Shields—Baltimore, Md. to Richmond, 
Wiig cease Be Ge Ge ccvcys Be, a. Be 

55.83 Respondents have not shown costs which they would incur in 
transporting considered traffic, nor have they offered pertinent rate com- 
parisons to support finding that these rates would be compensatory. I1&S 
M-9489, Plumbers’ Goods—Plainfield, Conn. to New England, . i. ©. Gs 
o eee, 10-8-57, Div. 2. 


57. Tariffs 


57.2 Form, Contents & Style 
57.22 Clear & Unambiguous Statement 


57.22 Mixing provisions in this tariff, and rates and mixtures of com- 
modities set forth in numerous individual rate items are ambiguous, con- 
fusing, and conflicting. Defendants will be expected promptly to review 
these provisions with object of revising them in conformity with provisions 
cf sec. 6 of Act and Commission’s tariff regulations. No. 31968, Ideal 
Furniture Mfg. Co. v. Chicago, R. I. & P. R. Co., .... I. C. C. ...., 10-7-57, 
Div. 2. 

57.22 Railroads are required to charge their published and applicable 
rates, and tariff users are entitled to rely upon plain provisions of a tariff, 
whether or not they have knowledge of history of rates concerned. The 
principle of tariff interpretation that where no ambiguity exists in provisions 
of a tariff there is no room for construction is well established. No. 31740, 
Tobin Packing Co., Inc. v. Baltimore & O. R. Co., .... 1. C. C. ...., 10-4-57, 
Commission. 


57.3 Interpretation 
57.33 Intent of Framers 


57.33 It is not function of Commission to change plain and obvious 
meaning of tariff provisions in order to secure an interpretation which 
may be in accordance with unexpressed intention of defendant carriers. 
248 I. C. C. 451, 465; 168 I. C. C. 335, 337. No. 81740, Tobin Packing Co., 
Inc. v. Baltimore & O, R. Co., .... I. C. C. ...., 10-4-57, Commission. 
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57.34 Resolution of Ambiguities 


¥~ 57.34 Normally any reasonable doubt that arises concerning nature 
sed of vegetable-oil shortening because of caption in item 6675 series, “‘Pack- 
tl. inghouse Products,” must be construed against maker and in favor of 
shipper. No. 32039, Safeway Stores, Inc. v. Atchison, T. & S. F. Ry. Co., 
»m- ccus Be Oe Ge 0eesy ee, ae 
ess 57.36 Specific v. ‘inan Provisions 
een 57.36 Rate basis provided in connection with specifically-described 
words pulpboard or woodpulp dishes, plates and trays takes precedence over rate 
basis provided in connection with more general description of ‘‘dishes.”’ 
No. 31897, Diamond Match Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 
t is eee, 10-4-57, Div. 3. 
val 58. Charges 
58.0 Generally 
lly 58.02 Misrouting 
ur- 58.02 Misrouting is an unreasonable practice violative of provisions 
ler. of sec. 216(b) of Act; and while a motor carrier must under sec. 217(b) 
— observe its tariff rates over route of movement, it must also observe just 
® and reasonable routing practices. This duty is not affected by absence 
_—_ from part II of Act of any specific grant to shippers of right to designate 
routes by which their property shall be transported. When no routing 
uld instructions are given, a motor carrier has a duty to select least expensive 
ay route, unless it is an unreasonable one. 247 U. S. 477, 482. 
af Complainant having shown that defendant maintained different rates 
, 
on same traffic over two or more open routes, burden was cast upon defendant 
io to rebut presumption that it acted unreasonably in transporting unrouted 
re shipments over higher-rated route. 
: Ss Lower-rated routes cannot be condemned as unreasonable merely 
* because they are slightly longer than interstate route or because service 
over such routes would have required use of more economical equipment. 
MO-C-1937, Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., .... M. C. C. 
, 10-9-57, Div. 3. 
58.3 Intermediate Rule 
58.30 Generally 
>m- 58.30 Rating made by use of an intermediate rule would not displace 
on- a specifically-named class rate to same point. 299 I. C. C. 101. No. 31897, 
lew Diamond Match Co. v. Atchison, T. & S. F. Ry. Co., .... I. ©. GC. ...., 
cal 10-4-57, Div. 3. 
57, 58.382 Applicable Rates 
58.32 Exception to application of intermediate rule in exceptions 
ble class-rate tariffs provided that exceptions rates had no application under 
riff, intermediate rule where first-class rates were provided in other tariffs and 
rhe because there were 28300 first-class rates in effect to pertinent destination 
ons from considered origins, exceptions rates were inapplicable. See 294 I. C. C. 
40, 625; 299 I. C. C. 101; and 299 I. C. C. 252. No. 31854, Stewart Co., Inc. 
‘57, v. Alton &26.8H., .... 1.6. C6. ...., 10-1-67, Div. 3. 
6. RATE LEVEL 
60. Generally 
ee 60.3 Conformity with Fourth Section Principles 
ich 60.32 Terminal v. Intermediate Rate—Motor 
~via 60.32 Maintenance of a higher rate for a shorter distance over same 
JOvy route in same direction is prima facie unreasonable. See 62 M. C. C. 767. 
MC-C-1849, United States v. Davidson Transfer & Storage Co., Inc., 
I. C. C. ...., 10-14-57, Commission. 
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60.84 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Joint rates which exceed aggregate of intermediate rates are 
prima facie unreasonable, and presumption can be overcome only by clear 
showing that aggregate of intermediate rates is unreasonably low. MC-C- 
1849, United States v. Davidson Transfer & Storage Co., Inc., .... I. C. C. 

, 10-14-57, Commission. 


61. Analogous or Homogeneous Articles 


61.0 Generally 
61.01 Commodity v. Class 


61.01 I & S M-9489, Plumbers’ Goods—Plainfield, Conn. to New 
England, .... I. C. C. ...., 10-8-57, Div. 2. (See 53.40, Same Title). 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 While respondent’s proposed rate is lower than rates presently 
maintained by bureau members and some other competing motor carriers, 
such rates are not shown to constitute a fair standard of minimum reason- 
ableness. I & S M-9683, Rice—Ark. to Louisville, Ky., .... I. C. C. 
10-23-57, Div. 3. 


62.03 Similar Transportation Characteristics 


62.03 Existence of water competition has had effect of reducing level 
of many transcontinental rates below that applying in other territories. It 
is nevertheless true that one of best measures of reasonableness of rates, 
such as that here assailed, is transcontinental rates contemporaneously 
maintained on same or other commodities with substantially similar trans- 
portation characteristics. See 291 I. C. C. 177. No. 32022, American 
Potash & Chemical Corp. v. Chesapeake & O. Ry. Co., .... I. C. C. 
10-23-57, Div. 2. 

62.03 Rate comparisons offered are inapt in that truck-mile earnings 
which may be compensatory for distances of 515 and 600 miles may well 
be noncompensatory for shorter distance of 355 miles. I & S M-9619, 
Electrical Appliances, etc.—Fort Wayne, Ind. to St. Louis, Mo., .... I. C. C. 

, 10-9-57, Div. 3. 


62.03 In respect of compared rates, densities, values and packing 
requirements in connection with articles covered thereby are not shown. 
Comparisons with other commodities have little force when no similarity 
between them, from a transportation standpoint is shown. MC-C-1880, 
H & B American Machine Co., Inc. v. Hall’s Motor Transit Co., .... I. C. C. 

, 10-29-57, Div. 2. 


64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 


64.01 Cost is only one of elements which appropriately may and 
should be considered in passing upon reasonableness of rates. No. 29777, 
State Corp. Commission of Kan. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 

, 9-27-57, Commission. 


64.08 Reasonable Compensation 


64.03 Rates which can be defended only on so-called added traffic 
theory may not be found to be just and reasonable, for principal reason 
that application of this theory generally in similar circumstances would 
result ultimately in a breakdown of rate structure. I & S M-9521, Mud 
& Clay—Wyo. to Texas, .... I. C. C. ...., 10-4-57, Div. 2. 
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64.07 Vehicle Mile Earnings 


64.07 While average earnings would exceed 1955 average expense 
by 11.6 cents, comparisons of this nature are not convincing without showing 
that shipments involved would be average shipments when measured by 
their transportation characteristics. I & S M-8890, Aluminum or Aluminum 
Articles—From or to Newport, Ark., .... I. C. C. ...., 10-8-58, Div. 2. 


64.07 Comparison of per car, car-mile, and ton-mile earnings, based 
on a particular rate and commodity with average earnings, as well as 
expenses, covering all traffic handled by a carrier, or group of carriers, 
during a stated period lacks probative force in determining whether or not 
rate in issue is compensatory. I & S 6611, Salt—Detroit, Mich. to Wis. & 
Bins. os oe de G..C.. 6 0005 2O0kSs, Eee. 2 


64.07 Car-mile earnings provide more significant figures than ton- 
mile earnings with respect to heavy loading commodities, such as here 
considered. FSA 381613, Sulphuric Acid—Nitro, W. Va. to Jeffersonville, 
By 00s 2. GB. GH. nc csp BOS ts Eee. B. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 No underlying data in support of system-wide T.L. costs were 
submitted, and for that reason they may not be accepted at face value. 
I & S M-9671, Copper Cathodes—Tacoma & Seattle, Wash. to Los Angeles, 
Calif., % ey C. ...., 10-18-57, Div. 2. 


64.11 Average Costs 


64.11 System average costs are not best evidence of compensatory 
character of rates on particular commodities. MO-C-1952, Middlewest 
Motor Freight Bureau v. White Bros. Transfer Co., .... I. C. C. ...., 
10-9-57, Div. 3. 

64.11 System average costs are not most satisfactory criteria for 
determining compensatory character of a rate for specific movements. How- 
ever, such costs do include more expensive L.T.L. traffic as well as that 
moving in T.Ls. Considering length of hauls here concerned and large 
margins yielded by proposed rate above respondent’s system average cost, 
together with rate comparisons of record, proposed rate is well within zone 
of reasonableness. I & S M-9688, Rice—Ark. to Louisville, Ky., .... I. C. C. 
...-, 10-23-57, Div. 3. 

64.11 System average figures are of little aid in determining reason- 
ableness of rates on particular traffic. Here, however, based on earnings 
of record, proposed rates are shown to be compensatory. FSA 31613, 
Sulphuric Acid—Nitro, W. Va. to Jeffersonville, Ind., .... I. C. C. ...., 
10-29-57, Div. 2. 


64.15 Round-trip Costs 


64.15 In absence of evidence regarding return load, line-haul cost 
may be developed in conformity with requirements of Highway Form B 
by using simple average of published minimum in going direction and 
system average load in return direction. I & S M-9646, Paper—Canton, N. 
Car. to Roanoke, Va., .... I. C. C. ...., 10-4-57, Div. 2. 


64.3 Weight of Vehicle Load Shipments 
64.30 Generally 


64.30 For purpose of determining reasonably compensatory feature 
of proposed rate, actual loadings are more appropriate than capacity of cars. 
FSA 81613, Sulphuric Acid—Nitro, W. Va. to Jeffersonville, Ind., ‘ 
. ©. G. 22s 0, AGB ewt, Wet. 2. 
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64.31 Minimum Weight 


64.31 Shipper is obligated to tender traffic only as specified by mini- 
mum weight. T.L. minimum is an integral part of T.L. rate; and two 
factors together determine earnings which must be considered. I & S 
M-9524, Dog Food—Chicago, Ill. & Indianapolis, Ind. to Ark., .... I. C. C. 

.., 10-29-57, Div. 3. 


65. Charges for Special Services 


65.2 Terminal Service 
65.20 Generally 


65.20 Situation here presented is unusual in that first reconsignment 
occurred through no fault of either shipper or carriers. Evidence is per- 
suasive that rate sought to be collected was unjust and unreasonable to 
extent that it exceeded the combination, and that outstanding undercharges 
should be waived. No. 32036, Bushman Dock & Term. Co., Inc. v. Chesa- 
peake & O. Ry. Co., .... I. C. C. ...., 10-22-57, Div. 2. 


66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 (1) Reduced class rates of respondent freight forwarders, other 
than Texas Shippers Assn., Inc., and of respondent motor carriers, from 
Chicago, Ill. to destinations in Texas, found not shown to be just and 
reasonable. 


(2) Class rates of Texas Shippers Assn., Inc., from Chicago to destina- 
tions in Texas, found not shown to be unjust, unreasonable, or otherwise 
unlawful. No. 32012, Class Rates—Chicago, Ill. to Texas, .... I. C. C. 
10-1-57, Div. 2. 

66.0 Proposed reduced class rates and minimum charges between 
New York, N. Y., and certain N. J. points, found not shown to be just and 
reasonable. I & S M-8897, Class Rates—Towers Transp., Inc., .... I. C. C. 
eee, 10-9-57, Div. 3. 


66.03 Exception Rates 


66.03 In 294 I. C. C. 307 and 298 I. C. C. 620, wherein exceptions 
ratings resulting in higher charges than uniform classification basis during 
period of readjustment were not found unreasonable, a situation, where 
cancellation of interim class rates resulted in application of higher rates 
than had theretofore been applicable by reason of exclusive use of an ex- 
ceptions rating as case here, was not dealt with. Assailed rates found 
unreasonable to extent they exceeded rates applicable on like shipments on 
May 29, 1952. No. 31989, King Pharr Canning Operations, Inc. v. 

G. 8. BR. Co., .... I... C. ...., 10-18-57, Div. 2. 


66.4 Rough Forest Products 
66.49 All Other 


66.49 Rate charged on granulated or ground cork, in bags, from 
Wilmington, Del. to Elkton, Md., found applicable and not shown to have 
been unjust or unreasonable. No. 32008, Maryland Cork Co., Inc. v. 
Pennsylvania R. Co., .... I. C. C. ...., 10-21-57, Div. 2. 


66.6 Industrial Manufactures 
66.61 Iron and Steel Articles 
66.61 Rates charged or sought to be collected on new tin cans, in 
C.Ls., from New Orleans, La. to Selma & Cullman, Ala., found to have been 
applicable, except as indicated, but unjust and unreasonable on most of the 


shipments. Reparation awarded. No. 31989, King Pharr Canning Opera- 
tions, Inc. v. Alabama G. S. R. Co., .... I. C. C. ...., 10-18-57, Div. 2. 








Te 
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66.63 Wood Articles 


66.63 Upon further hearing, amounts of reparation due complainant 
under findings in original report, 294 I. C. C. 503, on C.L. shipments of 
ammunition boxes from East Birmingham, Ala. to Culbertson & McKeesport, 
Penna., & from Guin, Ala. to Culbertson & McKeesport, Kingsbury, Ind. 
& Atlas, Ohio, determined and ordered paid. Prior report on reconsideration, 
298 I. C. C. 149. No. 831425, Hightower Box & Tank Co., Inc. v. Alabama 
G6. BO, ...- EO. GC. . 2.65 BOSS, Bee. &. 


66.7 Machinery, Equipment, Implements & Appliances 
66.71 Agricultural 


66.71 Rates on agricultural implements in C.Ls., from origins in Iowa, 
Mo., Kan., Ill., Penna., Mich., Ohio, Tenn., Ga. & Miss. to Stewart, Texas, 
found inapplicable. Applicable rates determined and ag pap awarded. 
No. 831854, Stewart Co., Inc. v. Alton & S. R., .... I. C. C. ...., 10-1-57, 
Div. 2. 


66.8 Necessaries 


66.83 Meat, Poultry & Dairy Products 


66.83 On reconsideration, findings in prior report, 299 I. C. C. 221, 
that rates charged on fresh meats from points in eleven western states to 
pcints in trunkline and New England territories were inapplicable, affirmed. 
No. 31740, Tobin Packing Co., Inc. v. Baltimore & O. R. Co., .... I. C. C. 

, 10-4-57, Commission. 


66.9 Miscellaneous Manufactures 
66.95 Textiles 


66.95 Rate charged on shipments of silk cartridge bag cloth from 
Sunbury, Penna. to Charlestown, Ind., found not shown to have been unjust 
or unreasonable. MC-C-1880, H & B American Machine Co. v. Hall’s Motor 
Transit Co., ....I1.C. C. ...., 10-29-67, Div. 2. 


66.99 All Other 


66.99 (1) Rates charged on straight & mixed C.Ls. of dishes, plates 
& trays from Plattsburg, N. Y. to points in western trunkline territory, found 
to have been unjust and unreasonable. Just and reasonable rate basis 
determined, and reparation awarded. 

(2) Rates charged on straight & mixed C.Ls. of the above-mentioned 
articles from Plattsburg to points in southwestern territory found applicable, 
except as indicated. Applicable rates found not shown to have been unjust 
or unreasonable. 

(3) Rates charged on straight & mixed C.Ls., of the above-mentioned 
articles and other paper products from Plattsburg to points in southern 
territory, found not shown to have been unjust or unreasonable. No. 31897, 
Diamond Match Co. v. Atchison, T. & S. F. Ry. Co., .... 1C. C. ...., 
10-4-57, Div. 3. 


67. Commodity Rates 


67.0 Generally 


67.01. All Freight Mixtures 


67.01 Proposed reduced T.L. all-freight rate from Ferguson, Ind. to 
St. Louis, Mo., found not shown to be just and reasonable. All-freight rates 
have been found unreasonable to the extent that they were less than rates, 
min. 20,000 lbs., made 45 percent of first-class rates subject to uniform 
classification. 64 M. C. C. 791, 797. I & S M-9626, Freight, All Kinds— 
Ferguson, Ind. to St. Louis, Mo., .... I. C. C. .... , 10-4-57, Div. 2. 
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67.09 Miscellaneous Commodities 


67.09 T.L. rates, rules & charges on various commodities between 
points in Ill., lowa, Minn. & Neb., found not shown to be unjust or unreason- 
able. MC-C-1952, Middlewest Motor Freight Bureau v. White Bros. Transfer 
COry «cee EG. GG. occcyg Ow Ot, Bee. &. 

67.09 Motor-carrier rates charged on shipments of various commodi- 
ties found to have been unjust and unreasonable. Just and reasonable rates 
determined. MC-C-1849, United States v. Davidson Transfer & Storage Co., 
Imc., .... EC. ©. ...., 10-14-67, Commission. 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 (1) Findings one through five in the prior report, 289 I. C. C. 
553, with particular reference to rates from Wichita, Kan. group & Enid, 
Okla. group to Memphis, Tenn., on traffic for beyond into the South, affirmed. 

(2) Rates from southern Kan. to southeastern territory over routes via 
Chicago, Ill., Louisville, Ky., & Cincinnati, Ohio, higher than from & to same 
points over routes via Memphis, St. Louis, Mo. & Cairo, Ill., found un- 
reasonable and unduly prejudicial. No. 29777, State Corp. Commission of 
Kan. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 9-27-57, Commission. 

67.11 Proposed T.L. rate on rice & rice products from certain points 
in Ark. to Louisville, Ky., = io and reasonable. I1& S M ,» Rice— 
Ark. to Louisville, Ky., .... I + GB. wvveg BOPBE-Ot, Der. &. 

67.19 All Other 


67.19 Proposed L.T.L. commodity rates on edible nuts from Rich- 
mond, Va. to Washington, D. C., Baltimore, Md., & Philadelphia, Penna., 
found not shown to be just and a 1@és 'M-9682, Nuts—Richmond 
to Baltimore, Philadelphia & Washington, o Me Mae Se 6 cc cy OOO, OTs Be 


67.3 Rough Deadunte of Mines 
67.31 Coal & Coke 


67.31 Rate sought to be collected on three C.Ls. of coal from Glen 
Rogers, W. Va., billed to Toledo, Ohio, for movement to Sturgeon Bay, Wis., 
reconsigned at Toledo to Sawyer, Wis., and diverted in transit at Ludington, 
Mich., one C.L. to Oshkosh and two C.Ls. to Little Chute, Wis., found 
applicable but unjust and unreasonable. Just and reasonable basis deter- 
mined, and defendants authorized to waive collection of outstanding under- 
charges. No. 32036, Bushman Dock & Term. Co., Inc. v. Chesapeake & O. 
me. Om, .... LC. 6. 22.05 SO-REeet, Div. 2. 


67.82 Earth & Ores 


67.32 (1) Proposed reduced rates on iron ore, in C.Ls., from St. 
Antoine & Contrecoeur, Quebec, Canada, to destinations in Youngstown, Ohio 
area, found not shown to be just and reasonable, without prejudice to filing 
of schedules conforming to findings made. 


(2) Proposed reduced rates on iron ore, in C.Ls., from Philadelphia, 
Penna., to destinations in Youngstown area, found not shown to be just and 
reasonable. I & S 6742, Iron Ore, Ex-Labrador, Canada to Youngstown, Ohio 
Area, .... I. C. C. ...., 10-25-57, Commission. 

67.32 Proposed reduced motor-carrier rates on drilling mud & clay 
from Bentonite Spur, Greybull, Lovell, & Stucco, Wyo. to points in Texas, 
found not shown to be just and reasonable. I & S M-9521, Mud & Clay— 
Wyo. to Texas, .... I. C. C. ...., 10-4-57, Div. 2. 

67.36 Salt 


67.36 Proposed reduced rate on rock salt, in C.Ls., from Detroit, Mich. 
to Marinette, Wis., & Menominee, Mich., without observing long-and-short 
haul provision of sec. 4 of Act, found not shown to be just and reasonable. 
Fourth-section application denied. I & S 6611, Salt—Detroit, Mich. to 
Wis. & Mich., .... I. C. C. ...., 10-1-57, Div. 2. 
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67.36 Proposed T.L. rate on salt, in various forms, from Marysville 
& St. Clair, Mich. to Indianapolis, Ind., found not shown to be just and 
reasonable. I & S M-9704, Salt—Marysville & St. Clair, Mich. to Indiana- 
polis, Ind., .... 1. ©. C. oc, 10-8-87, Dev. 3. 


67.5 Semi-Processed Material 
67.53 Vegetable & Animal Oils & Grease 


67.53 Rates charged on mixed C.Ls. of oleomargarine & vegetable- 
oil shortening from Denison, Texas to specified destinations in Ariz., Calif., 
Mont., Utah, & Wash., found inapplicable in certain instances. Applicable 
rates determined, and reparation awarded. No. 32039, Safeway Stores, Inc. 
v. Atchison, T. & S. F. Ry. Co., .... 1. C. C. ...., 10-22-57, Div. 2. 


67.54 Industrial Chemicals & Acids 


67.54 Rate charged on C.L. shipments of ammonium chloride, in bulk 
in bags, from Solvay & Syracuse, N. Y. to Henderson, Nev., found to have 
been unjust and unreasonable. Reparation ‘es No. 82022, American 
Potash & Chemical Corp. v. Chesapeake & O. Ry. Co., .... = ae 
10-23-57, Div. 2. 


67.54 Authority granted, on conditions, to establish and maintain a 
rate on sulphuric acid, in tank C.Ls., from Nitro, W. Va., to Jeffersonville, 
Ind., without observing long-and-short-haul provision of sec. 4 of the Act. 
FSA 31613, Sulphuric Acid—Nitro, W. Va. to Jeffersonville, Ind 
ca... 10-29-57, Div. 2. 


67.57 Fertilizer 


67.57 On reconsideration, proposed rates, and those established on 
May 10, 1955, on phosphate rock, in C.Ls., from points in Fla. on Seaboard 
Air Line R. Co. to points in Ark., Ala., Ga., Ky., Tenn., Ill., Ind., Iowa, Mo. 
& Okla., & proposed rates on like traffic from points in Fla. on Atlantic 
Coast Line R. Co., to points in certain of same states, found not violative 
of amended order in Atlantic Coast Line R. Co. v. Seaboard Air Line R. Co., 
291 1. C. C. 329, and to be lawful. Findings in prior report, 299 I. C. C. 593, 
reversed. 1& s 6285, Phosphate Rock from Fla. to Ark., Ill., and the South, 
voce & & Qe cceoce Da. ae 


67.59 Scrap, Slag & Waste Material 


67.59 Proposed T.L. rate on scrap aluminum from Hartford, Conn. to 
Cleveland, Ohio, found not shown to be just and reasonable. I & S M-9629, 
Scrap Aluminum—Hartford, Conn. to Cleveland, Ohio, .... I. C. C 
10-1-57, Div. 3. 


67.59 Proposed reduced T.L. rate on junk from Davenport, Iowa to 
Chicago, Ill., found not shown to be just and reasonable. I & S M-9660, 
Junk, etc. —Davenport, Iowa to Chicago, Ill, .... I. C. C. ...., 10-3-57, 
Div. 3. 


? 


* e889 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced T.L. rate on can ends from West Mifflin, 
Penna. to New York, N. Y., found not shown to be just and reasonable. 
I & S M-9682, Can Ends—West Mifflin, Penna. to New York, N. Y., 

I. ©. G. 2.009 Akane, ete oe 


67.61 Proposed reduced L.T.L. rate on iron or steel articles from 
Denver, Colo. to Ottawa, Kan., found not shown to be just and a. 
I & S M-9597, Iron or Steel Articles—Denver, Colo. to Ottawa, Kan., .. 

1. ©. Gs sce, 8067, Biv. &. 


67.62 Settee Metal Articles 


67.62 Proposed reduced T.L. rates on aluminum & aluminum articles 
from Baltimore, Md. to Newport, Ark., & from Newport to New York & 
Oneida, N. Y., found not shown to be just and reasonable. I & S M-8890, 
Aluminum or Aluminum Articles—From or to Newport, Ark., .... I. C. C. 

.+, 10-8-57, Div. 2. 
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67.62 Proposed T.L. rate on copper cathodes from Seattle & Tacoma, 
Wash. to Los Angeles, Calif., & points grouped therewith, found not shown 
to be just and reasonable. I & S —— +. Cathodes—Tacoma & 
Seattle, Wash. to Los Angeles, Calif., ... C. ...., 10-18-57, Div. 2. 


67.65 Paper & Paper Products 


67.65 Proposed reduced T.L. rate on printing & wrapping paper, & 
pulpboard or fiberboard, from Canton, N. Car. to Roanoke, Va., found just 
and reasonable. I & S M-9646, Paper—Canton, N. Car. to Roanoke, Va., 
occe, Be Ge GC. a0.0-09 BOOT, Eee. &. 

67.65 Proposed reduced T.L. rates on paper from International Falls, 
Minn., & Fort Frances, Ontario, Canada to Kansas City, Mo., & from Cloquet 
& Brainerd, Minn. to Neb. & Iowa points, found not shown to be just and 
reasonable without prejudice to filing of new schedules in accordance with 
findings made. I & S M-8768, Paper—lInternational Falls, Minn. to 
cay, mm, .... LC. GC. 2.2, SST, Ber. S. 


67.65 Proposed reduced T.L. rate on printing, waxed-wrapping, & 
writing paper from Peshtigo, Wis. to Indianapolis, Ind., found not shown 
to be just and reasonable. I & S M-9600, Paper—Peshtigo, Wis. to Indiana- 
polis, Ind., .... I. C. C. ...., 9-26-57, Div. 2. 

67.65 Reduced T.L. rate on paper-hanger shields from Baltimore, Md. 
to Richmond, Va., found not shown to be just and reasonable. I & S M-9633. 
ew Shields—Baltimore, Md. to Richmond, Wa., .... I. C. C. ...., 

-1-57, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.70 Generally 


67.70 Proposed reduced freight-forwarder rates on machinery or ma- 
chines, in L.C.Ls., from Cincinnati, Ohio to points in Md., N. J., N. Y., Penna. 
& D. C., found not shown to be just and reasonable. I & S 6765, Machinery 
—Cincinnati, Ohio to Eastern Points, .... I. C. C. 


67.71 Agricultural 


67.71 Reduced T.L. rates on tractor parts & related articles from 
Joliet, Ill. to designated points in Iowa, Minn., N. Dak. & S. Dak., found 
to be just and reasonable. I & " M-9173, Agricultural Implements, etc.— 
Joliet, Ill. to Minn. & N. Dak., .... 1. C. C. ...., 10-8-57, Div. 2. 


ocee, 10-11-67, Div. 3. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed L.T.L. rates on sugar from Boston, Mass. to points in 
Maine & N. H., found just and reasonable. I & S M-9518, Sugar—Boston, 
Mass. to Maine & N. H., .... I. C. C. «+++, 9-30-57, Div. 3. 


67.81 On _ reconsideration, caiememee rates from New Orleans, 
Gramercy, Reserve, & Three Oaks, La., to certain points in Ill., Iowa, Kan. 
& Mo., on sugar, min. 60,000 & 80,000 Ibs., found just and reasonable, and 
min. 32,000 lbs. found not shown to be just and reasonable. Prior findings, 
67 M. C. C. 495, modified. I & S M-6795, Sugar—La. to Ill., Iowa, Kan. 
& Mo.—Barge-Motor, .... I. C. C. ...., 9-18-57, Commission. 


67.82 Canned or Preserved Foods 


67.82 Reduced T.L. rates on dog food from Chicago, Ill. & Indiana- 
polis, Ind. to various points in Ark., found not shown to be just and reason- 
able. I & S M-9524, Dog Food—Chicago, til. & Indianapolis, Ind. to Ark., 
rs Sy eae , 10-29-57, Div. 3. 

67.82 Reduced T.L. rates on canned goods from points in Colo. to 
points in Kan. & Mo., found not shown to be just and reasonable. I& S 
M-9099, Foodstuffs—Colo. to Kan. & Mo., ....1.C. C. ...., 9-25-57, Div. 2. 
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67.85 Apparel 


67.85 Proposed L.C.L. commodity rate on hats, clothing & retail mer- 
chandise from New York, N. Y. to Memphis, Tenn., found not shown to be 
just and reasonable. I & S 6757, Hats, etc.—New York, N. Y. to Memphis, 
Tenn., .... I. C. C. ...., 10-9-57, Div. 8. 


67.86 Furniture & Furnishings 


67.86 Charges collected on two mixed C.L. shipments of tables & 
chairs from Chicago, Ill. to Portland, Oregon, found inapplicable. Applicable 
charges determined, and found not shown to have been or to be unjust or 
unreasonable. Reparation ns, No. 31968, Ideal Furniture Mfg. Co. 
v. Chicago, R. I. & P. R. Co., .... I. C. C. ...., 10-7-57, Div. 2. 


67.87 Household Fixtures, ccmmient & Instruments 


67.87 Proposed reduced T.L. rate on electric appliances from Fort 
Wayne, Ind. to St. Louis, Mo., found not shown to be just and reasonable. 
I & S M-9619, Electrical Appliances, etc.—Fort Wayne, Ind. to St. Louis, Mo., 

o & GR Gy 2s ccy RC, ete Be 

67.87 Proposed schedules of contract-carrier minimum rates on plumb- 
ing enamel ware, laundry tubs, & are 4 equipment parts & fittings 
from Ford City, Penna. to points in N. J., found beyond the scope of re- 
spondent’s operating authority. I & Ss M-9657, Plumbers’ Goods—Ford 
City, Penna. to N. J., .... 1. C. C. ...., 10-17-57, Div. 2. 

67.87 Proposed commodity rates on plumbers’ goods, in straight or 
mixed T.Ls., from Plainfield, Conn. to points in N. J., N. Y., & New England, 
and from Metuchen, Perth Amboy, & Woodbridge, N. J. to points in Conn. 
& Mass., found not shown to be just and reasonable. I & S M-9489, 
Plumbers’ Goods—Plainfield, Conn. to New England, .... I. C. C. ...., 
10-8-57, Div. 2. 


69. Passenger Service Charges 


69.2 Rail Commutation Fares 
69.21 Eastern District 


69.21 (1) Present interstate commutation fares between points in 
N. Y., N. J. & Penna., for distances of 15 miles and over, found just and 
reasonable. 

(2) Proposed interstate commutation fares for distances of less than 
15 miles, & between points in N. J. on New Jersey & N. Y. R. Co. & Hoboken, 
N. J., where ferry service is not utilized, found unjust and unreasonable, 
except as indicated. 

(3) Intrastate commutation fares of certain railroads in northern N. J. 
found to result in person-locality prejudice and preference, and in revenue 
discrimination against interstate commerce. No. 32140, Increased Com- 
mutation Fares, N. Y., N. J. & Penna. .... I. C. C. ...., 10-25-57, 
Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustments or Practices 
70.20 Generally 


70.20 An important consideration in evaluation of lawfulness of 
assailed grain rates is effect of change in level and structure of these rates 
on concurrently-effective rates from other origins. This is particularly true 
where, as here, rates from substantially all of origin territory have been 
prescribed or approved by Commission and resulting rate adjustment is 
sensitively interrelated and highly competitive. No. 29777, State Corp. 
Commission of Kan. v. Atchison, T. & S. F. Ry. Co., .... I. ©. GC. ...., 
9-27-57, Commission. 
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70.4 Preference of Point or Territory 
70.40 Generally 


70.40 There is no basis for maintaining commodity rates to half 
destinations receiving sugar deliveries and denying like treatment to other 
half. I & S M-9518, Sugar—Boston, Mass. to Maine & N. H., .... I. C. C. 

, 9-30-57, Div. 3. 


71. Intermediate Charges 


71.3 Water Competition 
71.31 Actuality 


71.31 While it may be true that shipper has withdrawn its barge 
placed in this service, and to this extent competition may be considered 
potential, it is apparent from record that shipper has barges available and 
ean upon necessity so arrange their schedules as to meet requirements of 
handling this traffic. FSA 31618, Sulphuric Acid—Nitro, W. Va. to Jefferson- 
ville, Ind., .... I. C. C. ...., 10-29-57, Div. 2. 


71.33 Movement by Producer-Owned Barge 


71.33 FSA 81613, Sulphuric Acid—Nitro, W. Va. to Jeffersonville, 
Ind., .... I. C. C. ...., 10-29-57, Div. 2. (See 71.31, Same Title). 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 In 54 M. C. C. 575, Div. 2 pointed out that preference and 
prejudice are undue when they are a source of advantage to parties or 
localities and a detriment to other parties or localities, unless justified by 
differences in transportation conditions. I & S M-9518, Sugar—Boston, 
Mass. to Maine & N. H., .... I. C. C. ...., 9-30-57, Div. 3. 


74.1 Competition Between the Sestened & the Prejudiced 
74.10 Generally 


74.10 Undue preference cannot be established merely by reference to 
a rate which produces lower truck-mile earnings. Shipper or community 
competition must be shown. I & S M-9626, Freight, All Kinds—Ferguson, 
Ind. to St. Louis, Mo., .... I. C. C. ...., 10-4-57, Div. 2. 


75. Intrastate Rates 


75.0 Generally 
75.04 Exhaustion of State Remedy 


75.04 On Feb. 21, 1957, respondents presented an informal applica- 
tion to N. J. Board for a negotiated increase in intrastate fares. This appli- 
cation was denied on Feb. 25, 1957. Respondents were not precluded from 
seeking Commission authority to establish increased fares proposed. Present 
intrastate fares are clearly made or imposed by State of New Jersey within 
meaning of sec. 13 of Act; and thus Commission has jurisdiction in premises. 
Motion to dismiss is overruled. No. 32140, Increased Commutation Fares, 
N. Y., N. J. & Penna., .... I. C. C. ...., 10-25-57, Commission. 


SECTION 13 (3) ORDERS 
75.07 Passenger Service 


75.07 Intrastate commutation fares of certain railroads in northern 
N. J. found to result in person-locality prejudice and preference, and in 
revenue discrimination against interstate commerce. No. $2140, Increased 
Commutation Fares, N. Y., N. J. & Penna. .... 1. C. C. ...., 10-25-57, 
Commission. 
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8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.02 Related Extensions 


80.02 Consideration of plans or proposals not matured or ripened to 
a status of agreements or commitments, and not before Commission in form 
of a proper application for authority within Commission’s jurisdiction, may 
not properly be considered in determining merits of instant proposal. 
MC-F-6374, Hayes Freight Lines, Inc.—Control & Merger—Green Truck 
Lines, Inc., 9-27-57, Div. 4. 


80.1 Administrative Policies 
80.18 Corporate Simplification 
80.13 Multiple corporations under common control tend to compli- 
cate regulation and generally are not consonant with Commission’s policy 
of encouraging corporate simplification. No reason has been advanced for 
maintenance of three separate carriers to conduct service involved. MO-F- 
6589, Eugene Klug—Control—Union Exp. Co., 9-30-57, Div. 4. 


80.2 Requisite Proof 
80.20 Generally 
80.20 Fact that application is not opposed is not controlling on 
decision whether to approve or deny application. MC-F-6414, Haney Truck 
Line—Pur. (Por.)—Delmar Kiser, 10-24-57, Div. 4. 


80.6 Pooling 
80.61 Railroad 


80.61 On further hearing proposed supplemental agreement revising 
contract approved in prior report, 201 I. C. C. 13, providing for division of 
iron-ore traffic and earnings therefrom, approved. No. 26411, Pooling Ore 
Traffic in Wis. & Mich., Division of Traffic & Earnings between Chicago & 
N. W. Ry. Co. & Wisconsin Central R. Co., .... I. C. C. ., 10-15-57, 
Div. 3. 


81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 Paper company’s interest in carriers involved herein are inci- 
dental and subordinate to its present activities and as they may be conducted 
in future; and those carriers are already subject to Commission jurisdiction. 
Accordingly, it is not necessary nor advisable to include in order any 
requirement subjecting paper company to regulation under provisions of 
sec. 5(3) of Act, except to extent of making such special reports as Com- 
mission may hereafter require concerning its interests in corporations or 
carriers subject to regulation by those provisions. F. D. 19850, International 
Paper Co.—Control—Longview, P. & N. Ry. Co., 10-15-57, Div. 4. 


81.1 Facts Constituting Control 
81.15 Other Business Relation 


81.15 Careful consideration of record convinces that relationship 
between individual respondents and companies controlled by them has been 
closer than mere business transactions between independent persons, and 
has amounted to a uniting of effort and a singleness of purpose evidencing 
a common interest. Relationship has been one of ‘affiliation’? within mean- 
ing of sec. 5(6) of Act. 45 M. C. C. 59. MC-F-6039, Investigation of 
Control—Bruce Motor Freight Inc. & Meadows Transfer Co., .... M. C. C. 
...., 10-18-57, Div. 4 (embraced in MC-F-5729). 
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81.7 Disposition of Control Applications 
81.71 Railroad 


81.71 Control of One or More Railroads by Another Authorized by 
Div. 4: 


International Paper Co.—Longview P. & N. Ry. Co., F. D. 19850, 10-15-57. 
81.73 Motor Truck—Authorized 


81.73 Control of Two or More Carriers of Property in a Common 
Interest Authorized by Div. 4: 
Mason & Dixon Lines, Inc.—Robinson Transfer Motor Lines, Inc., MC-F- 
6347, 11-5-57. 
McLean Trucking Co.—Service, Inc., MC-F-6279, 10-28-57. 


81.9 Divestiture 
81.92 Trusteed Stock 


81.92 Nomination by Alleghany Corp. of Empire Trust Co. as inde- 
pendent trustee and provisions and terms of a voting trust agreement, as 
modified, with respect to voting securities of reorganized Missouri Pac. R. 
Co., approved and authorized. F. D. 18656, Louisville & J. B. & R. Co. 
Merger, 10-2-57, Commission. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.30 Generally 


82.30 Record is lacking with respect to information showing vendor’s 
financial condition (balance sheet) at time transaction was consummated, 
its income statements showing gross revenues and net income for three- 
year period prior thereto, and terms of payment, including rate of interest, 
on equipment obligations assumed, all of which are necessary to make a 
proper determination of reasonableness of purchase price and finding with 
respect to fixed charges. MC-F-6589, Eugene Klug—Control—Union Exp. 
Co., 9-30-57, Div. 4. 


82.38 Minority Holders 


82.38 Considering premium proposed over appraised value, it appears 
that terms proposed for purchase of minority stock are just and reasonable. 
F. D. 19846, United New Jersey R. & C. Co.—Merger—Rocky Hill R. & 
Transp. Co., 10-4-57, Div. 4 (embraced in F. D. 19845). 


82.8 Violation of Law or Regulation 
82.80 Generally 


82.80 Interline with other carriers at state boundary lines, which 
point of interchange one or other had no authority to serve, was clearly 
unlawful. However, while such unlawful operations are not condoned, it 
does not appear that transaction, which is otherwise consistent with public 
interest, warrants denial of authority sought solely for that reason. MC-F- 
6269, Belger Cartage Service, Inc.—Pur. (Por.)—H. J. & Grace L. Uhl, 
10-10-57, Div. 4. 


83. Prior Utilization of Authority 


83.2 Degree of Utilization 
83.20 Generally 


83.20 Giving consideration to Robinson’s long continued existence 
(since 1928), fact that, because of specialized type of service it is authorized 
to render, it cannot be expected to provide complete service at all times 
between all authorized points, and considering volume of traffic transported 
during above-indicated period, finding is not warranted that any portion of 
its operating rights are dormant. Compare 60 M. C. C. 663. MC-F-6347, 
7aue aes Lines, Inc.—Control—Robinson Transfer Motor Lines, Inc., 

-5-57, Div. 4. 
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83.28 Evidence of Utilization 


83.28 Evidence of past operations is essential to proper appraisal of 
effect of proposed unification, and applications have been denied where there 
was little or no activity under rights proposed to be purchased and no 
affirmative showing made as to need for service thereunder. MC-F-6414, 
Haney Truck Line—Pur. (Por.)—Delmer Kiser, 10-24-57, Div. 1. 


84. New Service Doctrine 


84.1 New Through Operation 
84.11 Previous Interchange 


84.11 Record of interchange by vendor and vendee, effected with 
other carriers, demonstrates that applicants have been active competitors 
for traffic moving between these territories; and fact that they did not 
interline tonnage with each other would not make vendee’s proposed single- 
line service new in sense that it requires proof of public need before trans- 
action may be approved. See 45 M. C. C. 211; 59 M. C. C. 763; and 65 
M. C. C. 219. MC-F-6274, Eazor Exp., Inc.—Pur.—D. H. Axe, 10-9-57, 
Div. 4. 


84.12 Restrictions Against 


84.12 Removal of restriction would result in creation of an entirely 
new right, not now lawfully authorized to be performed by vendee, singly 
or in combination with vendor. This involves questions of public convenience 
and necessity beyond scope of instant proceeding, which may properly be 
determined only in an appropriate application under sec. 207 of Act, where 
matter is placed in issue and interested parties are afforded an opportunity 
to be heard thereon. MC-F-6225, Consolidated Freightways, Inc.,—Control 
& Merger—Fuller-Toponce Truck Co., .... M. C. C. ...., 10-25-57, Div. 4. 

84.12 Only under compelling circumstances, not here present, should 
restrictions be imposed on use of operating rights, particularly against in- 
terchange. MC-F-6279, McLean Trucking Co.—Control—Service, Inc., 
10-28-57, Div. 4. 


84.3 Duplication of Authority 
84.33 Registrable Intrastate Authority 


84.33 Approval has been withheld of transactions where two interstate 
operations have evolved from severance of intrastate rights from corres- 
ponding interstate rights, where holder of former rights used them as a 
basis for instituting operations under proviso similar to those conducted 
under interstate certificate. See 65 M. C. C. 590; and 70 M.C.C. 530. How- 
ever, in other cases, where vendor has proposed to retain intrastate rights for 
purpose of operating under proviso between same points covered by inter- 
state certificate sold, Commission has sanctioned transactions subject to 
a condition designed to preclude holder of intrastate rights from conducting 
interstate operations under proviso. 50 M. C. C. 54 and 70 M. C. C. 1. 
Findings appropriately conditioned. MC-F-6274, Eazor Exp., Inc.—Pur.— 
D. H. Axe, 10-9-57, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 It would be desirable, after Service, Inc., has had a chance to 
avail itself of loss-carryover provisions contained in Internal Revenue Code, 
for McLean and Service to seek prior approval of Commission under sec. 
5 of Act for merger of operating rights and property of latter into former 
for ownership, management and operation. MO-F-6279, McLean Trucking 
Co.—Control—Service, Inc., 10-28-57, Div. 4. 
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85.01 Proposed transactions will promote public interest in that they 
will simplify corporate structure of system and accomplish certain economies 
in making and keeping of records and other expenses incident to maintenance 
of separate corporate entities, and they are in keeping with Commission’s 
policy of encouraging corporate simplification. F. D. 19863, Penndel Co. 
—Merger—Camden & Burlington County Ry. Co., 10-25-57, Div. 4. 

85.01 Proposed lease modification and mergers will promote public 
interest in that transactions will simplify corporate structure and accomplish 
certain economies in making and keeping of records and other expenses 
incident to maintenance of separate corporate entities, and they are in 
keeping with Commission’s policy of encouraging corporation simplification. 
F. D. 19845, Pennsylvania R. Co.—Lease—United New Jersey R. & C. Co., 
10-4-57, Div. 4 (embraced in F. D. 19846, 19847 & 19848). 


85.3 Competitive Effect 
$5.30 Generally 


85.30 Mere apprehension by protestants of loss of traffic is not sufficient 
reason for denial of application. MC-F-6347, Mason & Dixon Lines, Inc.— 
Control—Robinson Transfer Motor Lines, Inc., 11-5-57, Div. 4. 

85.31 Diversion of Traffic 

85.31 Under unified operation vendee will be able to divert some 
traffic from protestant, but such a result, which normally follows most uni- 
fications, does not necessarily require denial of application. There is nothing 
of concrete nature from which extent of possible diversion from protestants 
can be determined. MO-F-6439, Helm’s Exp., Inc.—Pur.—Roulston Freight 
Lines, Inc. (Wm. Biederman, Trustee), 10-4-57, Div. 4. 

85.31 Fact that coordinated operation of McLean and Service and 
institution, in future, of joint-line service on traffic moving between certain 
points would be equivalent to a single-line service does not justify conclusion 
that potential loss to opposing carrier of some traffic would be so substantial 
as to result in severe injury to its operations. Moreover, its potential loss 
of some traffic, as a result of competition is outweighed by positive public 
benefits which would result from approval and consummation of transaction. 
MC-F-6279, McLean Trucking Co.—Control—Service, Inc., 10-28-57, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 19843, 
Erie R. Co. Trackage Rights, etc., 10-29-57, Div. 4. 


85.41 Approval granted subject to same conditions for protection of 
railway employees as those prescribed in 261 I. C. C. 672. F. D. 19850, 
International Paper Co.—Control—Longview, P. & N. Ry. Co., 10-15-57, 
Div. 4. 


To Same Effect: 


F. D. 19897, New York, C. & St. L. R. Co.—Operation—Lorain & W. Va. 
Ry. Co., 10-22-57, Div. 4. 


F. D. 19845, Pennsylvania R. Co.—Lease—United New Jersey R. & C. 
Co., 10-4-57, Div. 4 (embraced in F. D. 19846, 19847 & 19848). 
86. Leases & Operating Agreements 


86.2 Rail or Water Franchises 
86.22 Modification of Lease 
86.22 Modification of the Term, Rental, or Conditions of Leases or 
Operating Agreements of Rail or Water Carriers Approved by Div. 4: 


Pennsylvania R. Co.—Lease, etc.—Penndell Co., F. D. 19867; 10-25-57 (em- 
braced in F. D. 19863). 


United New Jersey R. & C. Co., F. D. 19845, 10-4-57. 
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86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 
Alabama G. S. R. Co. Joint Use, F. D. 19225, 9-26-57. 
Erie R. Co. Trackage Rights, F. D. 19843, 10-29-57. 
Great Northern Ry. Co. Abandonment, F. D. 19900, 10-10-57. 
86.82 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by 
Div. 4: 


New York, C. & St. L. R. Co.—Operation—Lorain & W. Va. Ry. Co., F. D. 
19897, 10-22-57. 


Pennsylvania R. Co.—Lease, etc.—Penndel Co., F. D. 19867, 10-25-57 (em- 
braced in F. D. 19863). 
87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties 
of Two or More Railroads Authorized by Div. 4: 
Penndel Co.—Merger—Camden & Burlington County Ry. Co., F. D. 19863, 
10-25-57. 
Cumberland Valley & M. R. Co., F. D. 19866, 10-25-57 (embraced 
in F. D. 19863). 


Freehold & Jamesburg Agricultural R. Co., F. D. 19864, 10-25-57 
(embraced in F. D. 19863). 


New York, P. & N. R. Co., F. D. 19865, 10-25-57 (embraced in 
F. D. 19863). 


United New Jersey R. & C. Co.—Merger—Rocky Hill R. & Transp. Co., F. D. 
19846, 10-4-57 (embraced in F. D. 19845). 


Belvidere Delaware R. Co., F. D. 19847, 10-4-57 (embraced in 
F. D. 19845). 


Perth Amboy & Woodbridge R. Co., F. D. 19848, 10-4-57 (em- 
braced in F. D. 19845). 
87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Carriers of Persons Authorized by 
Div. 4: 


Greyhound Corp.—Pur.—Eastern Canadian Greyhound Lines, Ltd., MC-F- 
6654, 10-7-57. 
87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Consolidated Freightways, Inc.—Control & Merger—Clipper Transit Co., 
MC-F-6191, 10-3-57. 
Fuller-Toponce Truck Co., MC-F-6225, .... M. C. C. 
10-25-57. 
Hunt Transfer Co., MC-F-6271, 8-29-57. 
Lamb Transp. Co., MC-F-6533, 10-7-57. 
Eazor Exp., Inc.—Pur.—D. H. Axe, MC-F-6274, 10-9-57. 


Hayes Freight Lines, Inc.—Control & Merger—Green Truck Lines, Inc., 
MC-F-6374, 9-27-57. 
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87.18 Motor Truck Lines—Approved continued 


Helm’s Exp., Inc.—Pur.—Roulston Freight Lines, Inc., (Wm. Biederman, 
Trustee), MC-F-6439, 10-4-57. 


Speedway Carriers, Inc.—Control & Merger—New York & Pennsylvania 
Motor Exp., Inc., MC-F-6277, 10-22-57. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of the Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 


Klug, Eugene—Control—Union Exp. Co., MC-F-6589, 9-30-57. 


87.2 Purchase of Portion of Franchise 
87.23 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 
Babcock & Lee Freight Lines, Inc.—Katherine M. Lee & T. M. Babcock, 
MC-F-6269, 10-8-57. 
Babcock & Lee Petroleum Transporters, Inc.—Katherine M. Lee & T. M. 
Babcock, MC-F-6640, 10-8-57 (embraced in MC-F-6639). 
Belger Cartage Service, Inc.—H. J. & Grace L. Uhl, MC-F-6269, 10-1-57. 
Haney Truck Line—Delmer Kiser, MC-F-6414, 10-24-57. 


Santa Fe Trail Transp. Co.—U. L. Brooks & J. C. Pitts MC-F-6172, 
M. C. C. ...., 10-11-57. Prior report, 70 M. C. C. 464. 








List of New Members 


Jerome Anderson, (A), P. O. Box 1472, Billings, Montana. 
Louis G. Buratti, (B), 22 Beach Street, Fitchburg, Massachusetts. 


Robert F. Burns, (B), 5708-27th Avenue, South, Minneapolis 17, Minnesota. 


Bernard A. Butryman, (B), T. M., The Billings & Spencer Co., 1 Laurel Street, 
Hartford, Connecticut. 


Sam L. Callaway, (B), Illinois Central Railroad, 808 Central Station, Memphis 3, 
Tennessee. 


John G. Dawson, (A), Box 183, Kinston, North Carolina. 


Leonard J. Duggan, (B), Member, Standing Rate Committee, New England Motor 
Rate Bureau, 125 Lincoln Street, Boston 11, Massachusetts. 


Paul E. Fetterolf, (A), 14 North Main Street, Lewistown, Pennsylvania. 


Fred, Berwyn A., (B), T. M., Griffin Wheel Company, 445 North Sacramento Boule- 
vard, hicago 12, Illinois. 


Harold F. Gawlik, (B), 8700 West Beloit Road, West Allis, Wisconsin. 


Turnie H. Grinstead, (B), A. T. M., San Francisco Port Authority, Ferry Building, 
San Francisco, California. 


Charles W. Hanson, (B), Consolidated Freightways, Inc., P. O. Box 3618, Portland 
8, Oregon. 


J. Max Harding, (A), 605 South 12th Street, IBM Building, Lincoln 8, Nebraska. 
William H. Henchey, Jr., (A), 1 State Street, Boston, Massachusetts. 


Victor L. Henkel, (B), T. M., Lakeside Bridge & Steel Co., 5300 North 33rd Street, 
Milwaukee 9, Wisconsin. 


Edward M. Hensley, (B), 3319 West Saratoga, Littleton, Colorado. 
Charles F. Holbrook, (B), 727 North Indiana Avenue, Fremont, Michigan. 


Carl A. Horne, (A), Asst. Commerce Counsel, N. Y., N. H. & Hartford RR Company, 
54 Meadow Street, New Haven 6, Connecticut. 


John Y. Jordan, Jr., (A), P. O. Box 1448, Asheville, North Carolina. 


Martin J. Kabcenell, (A), Asst. Secretary and Treasurer, Fleet Carrier Corporation, 
586 South Boulevard, East, Box 36, Pontiac, Michigan. 


Fred H. Krones, (A), 21 East 40th Street, New York 16, N. Y. 


Peter N. Kujachich, (B), A. T. M., Owens-Illinois Glass Co., Pacific Coast Division, 
350 Sansome Street, San Francisco 4, California. 


ae . Loos, (A), Pope, Ballard & Loos, 707 Munsey Building, Washington 


Lester A. McLenon, (B), Route No. 2, Box 217, Parkville, Missouri. 
Gordon P. MacDougall, (A), 524 West 112th Street, New York 25, N. Y. 
Tom B. Markley, (A), 1133 Balboa ~~ Burlingame, California. 


Daniel V. Martin, (B), Traffic Dept., Bulkley, Dunton Pulp Company, Inc., 295 
Madison Avenue, 15th Floor, nd York 17, N. Y. 


John S. Messer, (B), G. T. M., O’Boyle Tank Lines, 817 Michigan Avenue, N. E., 
Washington 7, ©. %. 


William M. Nelson, Jr., (A), Squire, Sanders & Dempsey, 1857 Union Commerce 
Building, Cleveland 14, Ohio. 


Louis J. Ourso, Jr., (A), P. O. Box 530, Hammond, Louisiana. 


—373— 












374 I. C. C. PRACTITIONERS’ JOURNAL 





William L. Phinney, (A), Sheehan, Phinney, Bass, Green & Bergevin, 875 Elm 
Street, Amoskeag Bank Building, Manchester, New Hampshire. 


John F. Reilly, (A), 230 Park Avenue, New York 17, N. Y. 
William J. Rhodes, (B), 803 Carrollton Road, Jacksonville 8, Florida. 
M. Dale Roberts, (B), 1918 South 33rd Street, Omaha 5, Nebraska. 


James, L Rouse, (B), The Dow Chemical Company, 3737 West 79th Street, Chicago 
linois. 


Daniel R. Ryan, (B), 905 Burns Avenue, Flossmoor, Illinois. 


Maurice H. Savard, (B), Chief, Traffic & Transportation, Hughes Aircraft Company, 
P. O. Box 5555, Tucson, Arizona. 


James F. Schouman, (A), 131 West Lafayette Blvd., Detroit 26, Michigan. 


Donald S. Smith, (B), T. M., R. B. ‘Dick’ Wilson, Inc., East 45th Avenue at Jackson 
Street, Denver 16, Colorado. 


Howard A. Stanley, (B), 57-54 79th Street, Elmhurst, L. I., N. Y. 
Frederick J. Tarpey, (B), 12 Parkton Road, Jamaica Plain, Massachusetts, Zone 30. 


Robert A. Thompson, (A), The A., T. & S. F. Ry, System, 114 Sansome Street, 
San Francisco 4, California. 


Charles D. Van Treese, (B), A. T. M., The Exchange Orange Products Company, 
616 East Sunkist Street, Ontario, California. 


Edward C. Villalon, (A), Wilson & Woods, Perpetual Building, 1111 E Street, N. W., 
Washington 4, D. C. 


Warren K. Wahoske, (B), 7421-l6th Avenue, South, Minneapolis 23, Minnesota. 


Raymond H. Warns, (A), 1427 First National Soo Line Bldg., Minneapolis 2, 
Minnesota. 


Frank J. Weiner, (B), 22 Bellvista Road, Brighton 46, Massachusetts. 


Eugene L. Weisbein, (A), Bennett & Kaye, 28 North Park Avenue, Rockville 
Centre, New York. 


David E. Wells, (A), Law Dept., Atlantic Coast Line RR Company, Wilmington, 
North Carolina. 


Jack T. Wheeler, (B), Rate Supervisor, The O. K. Trucking Company, 1810 South 
Street, Cincinnati 4, Ohio. 


Harold G. Worthington, (B), 524 Lowell Street, Lexington, Massachusetts. 
Charles H. Wulff, (B), Traffic Dept., Farmers Union Grain Terminal Association, 
1667 Snelling Avenue, North, St. Paul 1, Minnesota. 
REINSTATED TO MEMBERSHIP 
James J. Broz, (A), Western Traffic Region, MTMA, Oakland Army Terminal, 
Oakland 14, California. 


Maia D. Miller, (A), Office of General Counsel, G. S. A., 18th & F Street, 
.W,, Washington DD, a 


Wiliam % Wunder, (B), 55 Kissam Avenue, Oakwood Heights, Staten Island 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
Walter F. Stiegele, Chairman, V-P-Sales & Traffic, Roadway Ex- 
press, Inc., 147 Park Street, P. O. Box 471, Akron 9, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, 8S. E., Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
Robert W. Wright, Jr., Chairman, A. G. T. M., Illinois-California 
Express, Ine., 510 East 5lst Avenue, Denver, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
——s in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
aa A _— of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 

Thormund A. Miller, (A), Chairman, 205 Transportation Building, 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

R. H. Prevette, President, c/o Dewey Portland Cement Company, 
P. O. Box 767, Kansas City 12, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


George K. Bennett, Chairman, Genl. S. W. Agent, Detroit, Toledo 
& Ironton Railroad, 2171 Railway Exchange Building, St. Louis 1, 
Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Arthur A. Arsham, Chairman, Singer Building, 149 Broadway, 
New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 
George J. Leeds, Chairman, P. O. Box 612, Winston-Salem, N. C. 


Oklahoma Chapter 


J. R. Lewallen, Chairman, Vice President—Traffic, Anderson- 
Prichard Oil Corporation, 1000 Liberty Bank Building, Oklahoma City 
2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 

Company, Lancaster, Pennsylvania. 
Greater Philadelphia Chapter 

J. A. Tucker, Chairman, District Manager, Republic Carloading & 
Distributing Co., 1321 Arch Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 
F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 
Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Frank Loughran, Chairman, Room 812, 155 Sansome Street, San 
Francisco 4, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Walt A. Steiger, Chairman, 670 Pacific Electric Building, Los 
Angeles 14, California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 


Southeastern Wisconsin Chapter 


Frank W. Hashek, Chairman, Vice President—Traffic, Yule Truck 
Line, 1229 South 41st Street, Milwaukee, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Ouwt-of-town members are 
cordially invited. 





ASSOCIATION PRESIDENT ADDRESSES RICHMOND, VA. CHAPTER 


On Tuesday, November 26, 1957, John F. Donelan, President of the 
National Association of Interstate Commerce Commission Practitioners, 
addressed the members of the Richmond, Virginia Chapter of the Asso- 
ciation at a luncheon meeting in the Down-Town Club of that city. 

The subject of Mr. Donelan’s address was: Are drastic changes in 
federal administrative procedure necessary—particularly insofar as they 
would affect the Interstate Commerce Commission? 

After tracing the history of both the Interstate Commerce Commis- 
sion and other federal administrative agencies the speaker noted the 
series of events which culminated in the enactment of the Federal Ad- 
ministrative Procedure Act in 1946. Mr. Donelan adverted to two move- 
ments which indicate an apparent skepticism with regard to the ICC 
and other leading federal administrative agencies. He referred to the 
creation of the Special Sub-committee on Legislative Oversight of the 
Committee on Interstate and Foreign Commerce of the United States 
House of Representatives, as well as the proposed legislative program 
of the American Bar Association which apparently inter alia looks to 
extensive revision of the Federal Administrative Procedure Act. 

Recognizing the right of the Congress to concern itself with whether 
the federal administrative agencies are achieving the objectives formu- 
lated for them by Congress, Mr. Donelan stressed the fact that over the 
years there have been two forces at work guiding the ICC in its effort 
to adhere to the legislative standard. The first of these are decisions 
of the courts, particularly in such matters as the complex cases arising 
under Section 13 of the Act as well as the problems arising out of 
competition between the different modes of transportation. In addition, 
periodically the Congress itself has reviewed the Interstate Commerce 
Act and has enacted amendments, such as the recent changes in the 
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long and short haul clause under Section 4(1) and in the definition of 
contract carrier by motor vehicle under Section 203(a) (15). 

With respect to proposed extensive amendment of the Federal Ad- 
ministrative Procedure Act the speaker indicated he was unable to 
speak with finality since the bill to be supported by the American Bar 
Association had not been introduced to his knowledge in the Congress. 
However, he pointed out that there have been a number of decisions of 
the courts such as that in Universal Camera Corporation v. Labor Rela- 
tions Board, 340 U. S. 474, which are now guide posts as to the meaning 
of the present Federal Administrative Procedure Act. With extensive 
change in the statutory language there would be serious confusion as to 
whether or not such judicial decisions still apply, and the benefit of 
that judicial guidance will have been lost or seriously impaired. 

Mr. Donelan expressed his concern at certain preliminary indica- 
tions which had come to his attention of suggested statutory changes 
which contemplated the right of parties to go into court at purely interim 
phases of federal administrative proceedings. The speaker’s concern 
was that this would produce more problems than it would solve and 
would actually be productive of serious delays—one of the most usual 
bases for criticism of federal administrative procedure. He further 
took strong exception to indicated proposals which would sharply limit 
the functions of the members of federal administrative agencies such as 
the Interstate Commerce Commission in the issuance of final reports. 

Mr. Donelan pointed out that this Association is keeping abreast 
of developments through its Special Committee on Administrative Law 
and its Committee on Legislation. 

In concluding his comments the Association President stated: 


‘‘The matters involved in these two movements to which I have 
referred are of more than academic interest to each and every one 
of us and those whom we represent. Sound decisions will bring 
expense, inconvenience, financial loss to those whom we represent 
and make the attainment of justice appreciably more difficult. 

‘*T have not seen the final draft of the proposed revised Federal 
Administrative Code to be offered by the American Bar Association. 
The work of the Special Committee on Legislative Oversight is 
literally in its infancy. Nevertheless, with respect to the question 
which has been the subject of this talk, I feel that I can answer it 
to this extent. Those who contend that drastic changes in federal 
administrative procedure are necessary have a heavy burden of 
proof, first, to sustain their over-all proposition, and, secondly, to 
sustain the validity of the specific changes which they propose.’ 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith -- 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
Ses WP Set Be Gly Ge ctccerceinieanentinnedciutemmininke 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
situation 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
erly applicable in determining the reasonable level of carrier 
charges 


Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts 


1955 Supplement to Abstracts of Supreme Court Decisions, 
W. J. Myskowski. This Supplement brings up to date the 
original Book of 286 Abstracts. It covers the period 1953 
through June, 1956 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1955 


1955 Supplement to Consolidated Current Index to I. C. C. Deci- 
sions. Contains Index to all I. C. C. Decisions (printed and 
unprinted), from February, 1955 through January, 1956 ___ 



























ASSOCIATION OF ae 


INTERSTATE COMMERCE. COMMISSION - 


PRACTITIONERS 





District 1—Maite, New Hampshire, Vermont, Massachusetts. 
and Rhode Island. 


District 2—Connecticut, New York and New Jersey, 


District 3-—-Pennsyivania (astern half ), Maryland, Delaware 
and District of Colambia. 


District .4—Pennsylvania (Western half), Ohio and. West 
Virginia. 


District 5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. 

Distriet 1—Kentucky; Tennessee and Mississippi. 

District S—Michigan, Indiana and Tiimois. 


District 9—-Wiseonsin;: Minnesota, North Dakota and South 
Dakota. 


District 10-—Tows, Missouri, Nebraska and Kansas. 
District 11—Arkansas, Oklahoma.and Louisiana. 
District 12—Texas. 

Districe 18—Wyoming, Celorado and. New Mexico. 
Distriet 14—Montana, Idaho and Uta 

Distriet. 15—Washington and Oregon. 


District 16—California, Nevada and Arizona. 














